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Xe Us. Se vs. Andem forgery case 


I. Is the indictment sufficient without an allegation that 
the crime charged is not covered by any specific statute 


of the United States? (p. 1 = 11) 


II.Are the Statute 5391 R.S. and Avt of July 1898 unconstitu- 


tional? (p. 12 = 15) 


(Notes Other sections of the case are contained in 8 1/2 x 11 volume) 
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- STATEMENT FOR GRAND JURY - . ee ed 


I appear as Counsel for Thomas A, Edison, with whom 
I have been associated for the past ten years. ‘Much that I 
shall say is based on what I have been able to ascertain 
from Mr. Edison's records and from the Srinted books; but 
events which have occurred during the past ten years are 
based almost wholly on my personal knowledge. ‘Ur, Edison 
as aman, as a scientist, and as a citizen of this State, 
needs no defense or support of mine. The State in penia of 
him as her foremost son whose venuta tion is not confined to 
this country alone, but is world-wide. Yet, you gentle+ 
men must have seen from time to time in the public préss,. 
articles which purport to charge Mr, Edison with many seri- 
ous offenees or crimes in connection with his invention and 
development of the phonograph. Wild stories have been cir- 
culated charging him with defrauding companies and individu- 
als out of millions of dollars,to which they are entitled, 
If the stories were true, Mr. Edison would not be entitled 
to common respect. He has endured these aspergions ‘on his 
character for more than six years and has treated them with 
Silence, feeling sure of the confidence and respect of his 
fellow citizens. He has submitted to the annoyance, harrass. 
ment and expense of almost three hundred suits brought. 
either against him personally or against his representatives 
for whom he feels responsible; yet, up to the ‘present’ time 
nothing has been accomplished by these suits, nor’do Ur. 
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Edison's attorneys believe that even in a technical sense, 
can these suits be successful. In the attacks which Mr, 
Fdison has encountered, directed not only against his repu- 
tation and integrity, but against his bahinese interests, 

he does not stand ajone. It is unf ortunately true in this 
country that most successful men are the objects of similar 
attacks, Our very lax laws as to slander and libel and the 
ease and economy with which suits can be brought. make such 
a thing possible. All the attacks and all the suits and 
all the annoyance and unjust newspaper articles. have been 
fostered by one man - = 2a single individual cherishing Bers 
sonal revenge and actuated I am sure by the meanest, and , 


most sordid motives. This man is James L. Andean a2 Bloom 


field. Before considering Mr. Andem's relations’ to” these 


matters, let me explain the situation which existed-before - 


his appearance. When Mr, Edison perfected the phonograph 

in 1688, he sold the invention and patents to the North 
American Phonograph Company, “a Philadelphia concern, re= 
serving to himself the right to x<ke manufacture the machines 
for that company. The Manufacturing Company was known as ; 
the Edison Phonograph Works, which still exists. Mr. Edison 
was to receive $500,000. for the phonograph, but as-a-matter 
of fact be obtained much less, and when the North American. 
Company failed a few years later, whatever Mr, Edison had ‘ 
obtained was practically wiped out by the indebtedness due 
the Phonograph Works by the North American Hoanatiys “There- 
fore, in a strictly moral sense, Mr. ‘Edison obtained pantie 


cally nothing for his phonograph, “The North ‘Américan Com 


egg ae a stock jobbing concern; “and was manipulated bye 
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who were more anxious to exploit the stock than. to exploit 
the phonograph. The rights to the phonograph for the sever- 
al states was found out by the Notth American Company and 
more than thirty local companies were formed, most of which 
were also merely stock jobbing concerns, vr, Edison knew 


expected 
a’ that the business would be prosecute:| 


nothing of this .and 
in goofl faith, put all of his money in the Baison Phonograph | 
Works and began to manufacture phonographs in-large..guanti- 
ties, About the year 1894, practically all of the local 
companies had failed.and the North American Company went 

into the hands of a receiver. Efforts were made to keep: 

the enterprise afloat, but they were unsuccessful; the time 
had not come when the phonograph was wanted. The local com- 
panies abandoned the business, It was necessary to wind up 
‘the affairs of the North American Company and Mir, Bdison -- 
was the principal and only large? creditor. To protest hie 
claim he bought the assets of the North American Company at 
public auction. Any one could have bid agains ¢ him, ‘but the 
public did not want the phonograph and the 1odai companies 


had become tired of the whole thing. The assets Of ‘the ‘North 


American Company were principally patents wuitth have” now ex= 


pired, but Mr. Edison has often told me that when: they were 
bought by him he looked upon them as practically worthless, 
He saw but little chance of reviving the business, but he- 
had a large manufacturing plant on his hands and something 


had to be done to try to make it pay. <A new company was ‘or- 


ganized in 1896, called the National Puoiloscuph Apmpaar) 


and started in to sell the phonographs ona small scale. The 


business slawly grew, many important inventions and improve~- 
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ments were made that changed the phonograph from a scienti- 


fic toy to a commercial amusement device,” To keep the Edison 


. Phonograph Works going, much other business was. turned-_over 
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to it. By reason of honest me thods , but largely because 


of the genius of the man whom Mr. Edison had placed: in charge 


of the phonograph business, the SRNCERE ABE became . slowly 


Pee Lat 


successful. About “1902, the bus- 


Those were anxious’ years. 
iness began to pay and since has been very profitable.” No~ 
thing had been heard about the 014 “lewal companted erowine 
out of the North American Phonograph Company. Tey here all 
been dead for almost ten years. They had never sold a phon- 
ovraph and never asked to be allowed to sell one qnd ap~ 


peared only too glad to be out of the busire 88. In 1899 or 


1900 Mr, Andem who had been connected with the ‘Ohio Company | 
_and who saw that the phonograph business could be ‘made’ 
successful, conceived the tdea of reviving the ‘local compan- 
ies by .the bringing of numerous suits against ic. Edison, ~~ 
attending to participate in the business. Andem. therefore 
succeeded in making contracts with a large number of the” 


local companies under which he was allowed to sue. ‘in their” 


name and was to obtain 60% of any recovery which he might 
secure. In most cases, if not all.cases, he was ‘authorized 
to compromise for a few thousand dollars.~ ~out” of “these” ‘con- 
tracts grew the three hundred suits to which I-have. referred 
but most of them have been conducted in the newspapers, ra- 

ther than in the courts. Mr, Andem has ‘been shrewed enough 


to avoid, up to the Preneoe time, any oriminal _responsi= 


a 46 get com “ae - 


bility. so that ‘there was nothing else +6 do," ‘but, to ahitast 


the cases, but you will readily understand that this ‘has bee: 
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ee | a very expensive thing and has so far cost.us between. 


one hundred and two hundred thousand dollars. As might be 
expected, however, we now find that Andem has overstepped 


the mark and in his eagerness has committed a criminal act 
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no less than that of forgery, as I believe, and for which, 
we ask that he be indicted. The matter arose in connéction 
with one of these local companies, called: the New England 


Phonograph Company. In 1902, a suit. was brought.in the name 
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of the New England Phonograph Company against Mr, Edison 
the | : 
and it was felt that, most economical solution would be to 
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buy th: New England Company stock, which could be obtained 


on the market for from twenty-five cents to a follar a share, 
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= This man Araem forsed a paper dowm here in ycur | 
court placing a rump seal =n it as beins the seal of ihe Con- : 
pany. <And,as I understand the law, hes cormitted tne crime 

7 oF forsery. 

This is not a fight between two corporations nor an 
effort to transfer to the United States Court, as a criminal 

= court, a private controversy growing out of the troubles of 
rival corporations. 

Edison is a man of very high character and vseputa- 

ws tion and by means of his great ability and inventive genius 
has in his later vears been able to acquire considerable 
wealth, and like all successful men he is now the butt of 

. jealous and enviable people. 

The New England Phonograph Company had a contract with 
one or the present Edison interests by wnich it was to nave 

i : the exclusive risht to sell plonographs in the New Bugland ! 

territory. The New England Company was not successful and | 
| was unable to carry out its contracts and suppl; the market : 
; | and eventually got into litigation with Ir, Edison's com- 
| panies, having brought suit against the Edison interests in 

! 1901. In order to dispose of this Litigation the stock of 

> the New England Phonograph Company, which was for sale in 
7. the open market, was bought by those who felt that the best 
interests of the New England Company lay in a friendly atiti- 

" tude to.ard the Edison companies. This suit was settled, an 
absolute release siven by the lew England Company to *a11 of 
the defendants in the present suit in Which the forged seal 

has been used and a complete entente cordiale entered into 

= | 
be : © Edisen comranies and the New England corporation, 
| , and under this condition of affairs arrangements were made | 
* ! which 
: by the Edison comyanies were to furnish capital and other 
| means of exploiting the phonorraph and its accessories in 

: { 

: | 
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the territory of the New England Company and matters were 

rapidly drawing to a conclusion, which beyond a doubt wuuld 

have resulted in this bring done, when Mr. Andem caused the 
i> ? 


present unauthorized bill to be filed in the name of the 


New England Company against Mr, Fdison and his interests, 


ne ee ee eee 


forging the seal of the New England Company thereto, There- 








~ by the negotiations then underway for the rehabiliment or 


—— 


| tne New England Company were abruptly terminated and the New 





England Company is as deep in the mire of failure today as 
ever it Was. 
An indication 9f+se-fatt that Andem himself knows 
the futility of the.filing of this bill with the forged seal 
: \SAar ew 
attached is the fact that, the Edison companies filed a plea 
to the bill settins up that it was a forgery and entirely 


unauthorized and that i6 “he whole issue at present is: that 


| wr. . 
oe Im the early part of September a suit was brought 


other ninority stockholders of the New England Company making 
all the allegations contained in this forged suit and seeking 
redress by this means for the alleged injuries complained of - 
in the forged bill, t us showing that even Andem hinself 
knows that the suit in which the forged seal has been used 


is uvterly hopeless and cannot stand for a minute when stb- 


= =) Se ee 


jected to examination as to whethel it was authorized or 


| 
| 
i 
i 
in the Court of Chancery of New Jersey by Mr. Andem and some 
} 
not, 


This man Andem has sousht by various pretences and 


suits from time to time during the last <ecade to annoy and 


brought suits at law charging Mr, Edison with all sorts of 





embarrass lir. Edison. He has filed bills in equity and | 


iniguivy ala cue only ey 211 WHICS HE Cai DE StODyGcd 16 by & 
criminal indictment. 


Of course we know the civil courts are open to a 
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fair fight and Hr. Edison is perfectly willing at all times | 





r +o meet ell suits in law or in equity that may be instituted : 
against him in a fair and oj,en way, but when it comes to | 
- | 
forgery and the comission of crime in order to embarrass and 
9 } that ct fai ‘ishti nad, as I stated 
annoy him, then that is nowt fair fighting anc , & a) 
vefore, it is time that sor. of thing should stop. | 
| | 
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THE TATYTER LTS ) 
ALLEGED FORGERY OF 
“i ) 
JANES L. ANDE ) 
the first question to be considered in this case~ 
F whether an indictment will lie under the 197 section of 
| | une Crimes Act, ©. G. 1398 pace 849, o” whether, if tne 
| | 
| statute is not broad enouch to cover the facts, ws will he 
303 | it presently stated, the forgery is accordinz to the Common Lav. 
The facts briefly stated which show the alleced 
forgery or counterfeiting, are as follavwsi Ine bili of con 
- Plaint was filed in she Equity branch of the United States 
Court at Trenton by the New Eneland Phonosr:ph Company vs. 
f Thomas A. Edison, tne Edison Phonorraph Company, the Edison 
¥ | Phonograph Works and *he Uational Phonograph Company. At- 
' 
tached to the bill was an affidavit of one Holmquist purport- 
) ins; to be the President of the Company, and the attest of 
w | 
| Janes L. Andem who sirns himself as Secretary of the complain- 
ant Company, and above such attest is a. blank wafer seal. of 
| 
| red color. The seal was unstamped and } no ear mark except | 
- 
A tne fact of it beings a red wafer seal. | 
3 | John EB, Helm tras and is the President of the New En;- 
| | 
a land Company and from his statements it would seem that kr, 3 
" Andem has endeavored to cet the control of the stock of the : 
complainant Company, to wit, the New Enrland Phonogra:h Cor | 
pany, by a number of schemes Which culminated in his claiming | 
w | 
+O have heen elected Secretary of the Company and having 
POV FO aA*snch thie Ss8nt of T88 corporation 16 - Suen pavers | 
¢ S | as misht be necessary. | 
ar | 
| 
- . Se a oe ae eee ; ae | 
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The facts disclosed by: lir. Helm here show witout 


— 


question that liry Andem was actine at the time of the filing 


— 


of the bill without any au hority whatsoever from the New 
Eneland Phonograph Company to act as 1 
It appears th even after Ander clained to be Sec- 
retary of the Company he made a denand upon tr, Helm as 
President and on itr, i'cCoy as Secretary, asking tmen to 
transfer certain stock upon the books of the Company to cere 
in. people. itIn‘point of Tact Holmouist owned a number of 
shares of stock and this stock Was cut up into a certain 
number of shares to distribute amons the friends of Ancemn, 
some-of whom sre now allezed to be directors of the New lng- 


* 


and Phonorranh Company by virtue of their pretended election 


prior to such stock beins transferred to then, 





Therefore tne act of Andem in demanding from Helm 
and McCoy, the lesally elected President and Secretary of the 


New Encland Company, shows without doubt that Andem recore- 


Ss ee Oe 


nized tne fact that neither he or anvone else had any povwse 


= ss 


to transfer stock except Helm and the other officers of th 
Company. 
Wot only did Andem know that he had no power to act 


for the Corpany for the above reason, but he also knew at 


ee eee ee ee - 


the time of the fllinc of the bill, to which he had affixed 
the counterfeit seal of the corporation newline it to be 
such, th:t a release had heen civen by the New Encland Con- 
pany to the Mational Phon log raph Company’ for all richts of 


action that they mirht have against it. 





2 Ee SS 


nerelore, Andem knew that he wes not the lere 


elected officer of the corporation and is presumed to know 


that he, nor anyone else except the leralized officezs of 





the corporation,: nad no pover to: transact such business know- 


— | | 

ry 
* 
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ing as he did that all of the defendants had been released 
from all obligations to the complainant, by a valic instru- | 
ment in writing 


ee a) oak 


Asstming that the anove facts can be proven, then | 


fas 


the first question that would arise would be whether che ac 
of affixing the seal which was attached to the answer was a 
forgery or counterfeit under the Crimes Act referred to, 
Section 1°77 of this act reads as follows: "Any 
person wno shall falsely make, alter, forge or counterfeit 
or cause, counsel, hire, cormend or procure to be falsely 
made, altered, forged or counterfeited, or willinzly act or 
assist in the false nakine, altecing, forging or coun torfeit- 


ins ouy record or other authentic matter of a public nature, 





GHaracter, le.ters patent, deed, lease, writing sealed, will 
testament, annuity, bond, bill, writins obligatory, bank bill 
or note, United States treasury note, check, draft. bill. of 
exchange, prorissory note for the paynent of money, indorse= 
men: or assisnment of any check, draft, bill of exchange, 
promissory note for tne payrient of money, or any accertance 
of a bill. of exchange, or tne “urber, principal sum of any 
accountable receipt for any note, bill. or other security for | 
the payment of money, or any Warrant, order or request for 

he paynent of money, or delivery of foods or chattels of y 
any Kind, or any acquittance or receipt, either for money 


or goods, or any 


fo 
© 
;Q 


uittance, release or discharge of any ! 

! 

debts, account, action, suit, demand or other thinc, real | 
i 


f or personal, or any transfer or assurance of money, stock, - 


Mi 





* se be = Ay es a 1 ; 
Froude; chattels, OF ciher property whatsoever, or ani Lette 


oO 


i attorney, or other power to receive money, of to receive or, 
transfer stock or annuities, or to let, lease, sell, dispose 


of, alien or convey any foods or chattels, lands or tenements, | 


es 


SS 
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~ 
or other estate, real and personal, «ith intent to prejudice 
injure, danage, or defraud any person. or persons, hody 
w 
politic or corporate, or who shall utter or publish, or cuuse 
counsel, hire, command or procure to be altered, forged or 
counterfeited matters as ahove specified and described, know- 
~ 
ing the same to false, altered, forged or counterfeited, 
with intent to prejudice , injure, Garage, or defraud any 
person or persons, body politic or corporate, shall be guilty 
~ 
| of a hirh risdemeanor." 
Did Anden nake, torre or counterfeit a record of 
authentic matter of a public nature and character <-- or 
- 
writing sealed == knowing’ the same to be false, with intent 
- to prejudice, injure or defraud any person? 
s We do not think that the forrery or counterfeit ing 
| consisted in this case of making or altering record, ‘Y¥hat 


"Authentic matter of public nature" 


+ 


i 


lon of the Court, and it might 


this statute, 


Vee 


construed hy 


a el 


a 


Wt 
ta, thal 


But did Andem mal 


hen 
‘ail 


with intent to defraud? The word 


ba 
Cd 


tion meand a mark or symbol, and it 


+14 


broad sense of the term it means a 


~7 _ 
wl u 


assumins:, therefore, the word 


0°55 oS 
ee Oe 


strued as meanins a seal, is 


construing this statute that he wh 


a 


fei + 


‘ha 


ter $8.2 9021. with intent to def 
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(3 .Y¥.Sup.) Lal it was helc that the 
i 
trument is the subiect 


* 
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corporate in 


ch es a —- ee Bh ee on ge 
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pe well in p 


"character 


raud 


the case of Graham v. People, 


means is for tne construc 


vO say 


ce 


ssin 


on shows, has nov 


Wate ey ae || 
Coa rac vers; 


ln this connece 


+h 


ed in 


is contended in the 


rt 


cA 


Sain or device or 


"character" should be. con= 


Pes | 


trouwl 


os, 


ab 


ile tever in 


ry l= 


Tule 


forces or 


Suilty 


es, coun= 
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if, nowever, the court should construe the statute 


ES a 
a a 


a 


ne. Wo ra 


strictiy- and noldtret from the facts ahove stated t 


"character" is not broad enouch to inelude the word "seal" 


and that the section ahove referred to does rot cover a crime 
of this kind, we respectfully submit that the rule of- the. 
Common Taw sould prevail in tnis state, 

What is th=t rule? 

lir, Justice Blackstone defines the word forgery - 


"The fraudulent makings or alteration of a writing to the 





prejudice of another's richt." 4 Black. (Cooley) r. 247, and 


notes, 


~ a | Buller, J., uses the followins lanmuage: "The making 
of a false instriurient with intent to deceive," 
1%, 


Gs = Fy = 7 ! 7 he ee oe waa * ohn - 
In Baron ixrre we have "A false signature with intent 


;* . he oy - a eer af Poy + +" re a. 
to deceive; the false makine of an instrurient "Which purports 


ae le ee eee er Daan RE pe py We be tha pe rel od ee 





a] 


on the face of it to be food anc valid for *he purposes for 








which it was created, with a desicn to defraud." 

Justice Grose in 2nd, Hat. P. C. 852, speaks as fol- 
lows: "The false makins of any written instrument for the 
purpose to defraud and’ deceive." Or = by a stamp. 


Wheeler ‘v.. Tynde, 2 Allen, 402 


It should be borne in mind that although it can he 





proven that Andem had no authority or power, or apparent 
authority or power, to attest the seal for the reason that 
he was not the agent or Secretary of the corporétion, yet it 
is not the sisninre of Andem's nane that is. claimed to he a 
forgery or counterfeit, but it is the affixine of the seal 
| an@tattestine it; = 1.€., statine It to be the seal of the 
Company, which constitutes the crime, 

We ave fully aware that if one e€xecutes an instmment 


purpertins on 2ta faee to be executed oy 


‘ — dm, a? 
PIM @28 a@Femvos 8B 


* 





# Drinelpal therein named, se is not: puilty of a forgery: though | 
na er ee th oe i a a a aaa aaa i a aaa a aa aa ns ee i } 
i a af ae 
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ne nad in fact no authority from such person 
hecause there is in fact ro false makinr of 
put merely a ralse assumption of authority, 
In the case’ ol Mann ve. Tne People, 
we doctrine as to whetrer the acts of an eues 
was Well cGiscussed. The case of Comnonwealt 
Jl Gray, 19”, lays down the same rule, ani 
of cases to be found in 2nd, Waar. or. Lavy, 


and Bishop's Crininal Law, 2nd, Ed. 5°2, sho 


cipal of law seems to be well settled. 


(p 


Of course, however, in this case, th 
havine no atthority to affix the seal is al 
Of the act of Forsery complained. of; .And.1it 
attach one's own name to un instrmment when 
to defraud, 
Vi Peacock, 6 Cow, 72. Rs vss Rogers, 8th C. 


ve assume, therefore, that,under the 


formery at Cormon Law and the decisions thereon, the affixing 


of a séal which is in itself ea 
definition of the word foreery, 


It may be asked - hat is the meanine 


"counterfeit", 


tion = "That which is made in initation of somethinr wi 


view to deceive, by passing the false for the true.* 


the law seens to be settled that 


terfeitinz of instruments need not be nerfect in its resenb- 


a. ae i 7 1 - = i ‘2 a C7 ; — =a a de = 
lance to wre Kind it was desizned to represent, it is 
Sas tetany S:as it oe eadeulated ta deceive and Det too. not 


experts or persons of experience, or very 


Pia 7 ‘ 
7] Bi ry Ss Fr - * At -y Se r 
OL air Loa | 9DSer . ce + Ar ofr 


the instrument, 


a | yes pee ae ca ee 
AWS, Balawin, 


1i@ fact of Ander 


Wharton's Crim, Law, 4th Ed, Se 


counterfeit comes witnin the 


We find Webster’ cives the follawins defini- 


woe forrery or coun« 


autious persons, 


rdinary business 


* —= 4S SS _ 
uQ ECxXSoctt.ae Lay 


LS Huns 165; 


ent show forgery 


ne collection 
7th. Ed. pec, 1432 


w that this prin 


ink if the ehain 
is forreryv to 

done with in 
c, 454, People 


and P, 629. 


deLvinition of 


of the term 


ct 
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Greenlief on Eviderce, 13th Id. Sec. 105, 
On this point. the followin: cases from New Jersey 
are Tound 


NiTiLs 3275 


sci a. = re 

Stave vs. Van Hart, 1" 
- 
4 


a 50 iT = a o iP * = i's BS 
Declarin= a raper is cood is an uttering. 
Us Se Ve Hiteneii,; 1 Balds Ose Os S55. 


- = p. Fs pas os = —— , ey 7 
In conclusion we have no fear on the question of 


% 


hbeine ahle to prove the frauculent intent. lir. Helm's tes- 


timony will snow that br reason of the filing of this bill 
the defendant companies have been compelled to spend thou- 
Ssancks=0: 
of ea -sirtllar charecter vo that of 


fine Tiltine ef the hill san 


the autrority ot the 


then the Company Fave reen defrauded bo the prinring of <a 
suit which Anden knew must he defeated bv reason of the res» 
Lease siven as aforesaid, ther, theling cormelled 
exnerses of such a proceedine. Not 
Andem be allowed to brinr similar 
actions in other states that -rest loss will be furth>r sus= 
tained, but they believe that. it is tine that the criminal 
law sould step in and put an end to acts committed which are 
contrary to the ¢eriminal’ lav of this state 
‘Orm of the indictment reference is made 


to the 


de = re oF F 
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Cute Ve, Readstrake, So If. we Law, 56 
Vani Houten, ¢ N. J. t 
vs. Stave, 60 NN. J. Law, 576. 
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in) 4 i i é al. 
Lf Andem is to ke excused fron any criminal invent, | 
{ 
' 
i Po a oe on Sead st ‘ oe a Shine igs) aster 
|} im allixine the al. of tee corperetion (or the stew Inslan | 
| | 
iH 1. “4 eae wean as 4 i '5 + 2 : ” +enet us 
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ATATEME!? OF FACTS IN KE FORGHRY MATTER, 
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On the fifteenth duy of May, 1906, e 1312 in 
equit:. was filed in the United Stetes Circuit Court for 
the District of New Jersey purporting to ne “bythe New 
Enrleand Phonograph Compeny ageinst Thomas A. Edison, et ali. 
The bill wss sipened “New Enrrl snd Phonograph Company by Fred- 
erick L. Holmquist, President", a red wafer sevl without any 
impression upon it Whatever was attached to the bill end un- 
der the scal wes written “Attest, Jumes L. Andem, Secretary"; 
the bill was also signed "Edmund Huerstel, Solicitor for Com- 
plainants, 271 Broadway, Hew Yorks’ end the verification of 
the bill was made hy F. L. Holmquist, wi made an affidavit 
stating that he wap the President of the Mew Enpland Phono= 
greph Compony, thet he hed read the bi11 and knew the content; 
thereof to he true, @xcept such matters us ware stated on ine 
formation und belief, and thut the seel uffixed was the seal 
of the Company and was so effised by the authority of said 
corporation. This ws sworn to Hay 15, 1905 before #.L.Nower. 
Notary Public No. 114 New York County. 

At a meeting of the atockholders of the Bew Englund 
Phonorraph Compony h2ld on the Shd day of Ogtober, 1904, afte. 
the meeting vas called to order, thera eppeared in person one 
Jemes LL. Andem, not « stoci-holder of the Company; hut the 
holder of proxies representing 4904 shareg of the cupital 
stock thereof, John i. Holm, Joueph ¥. McCoy,’ Joshua Weil 
and A.C.8*ilphen in person and holders of proxies sprrapute 
ing 10478 gheres. Myr, Andem handed to the chairman of the 
meeting, Mr. Holm, a oertificete for 100 ghares of the copite 


stock, waking to heve the sume trensferred to the rnerties 
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/ named on the slip attached to said certificate, amongst thear 
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newed heing thut of his own «= James L. Andem. President 
Helm informed Mr. Andem tiet the stock oertificate book and 
the transfer books were closed until afte: the final adjourn 
ment of the meeting and no stock could be transferred et that 
time. The question was then reiged by Mr. Andem an to the 
method of voting in vorue in the New Enplend Phonograph 
Compuny and the rights of stockholdora ta vote thereunder, 
ynd the chulirman inrorned Mr. Andem thet inssmuch esp the 
cler): und ingpector of the Company was in the stete of In- 
disnha und vould not return for two or three weeks, end he 
heving in hia possession wil the hooks and records of the 
Compuny, including the looks contuining the by-Laws and 
minutes of the shockholdergs’ meetings, he desired the meete 
ing edjourned for two weoks end until the return of Mr. 
Rogers, the clerk, so as *o be able to learn from the by~luws 
to the satisfaccion of ir. Andem the custom adopted by the 
Company of wting ut the annuel meeting for the election of 
directors, and such other business es might come before the 
meeting. Ur. Anden weived the production of tho hooks end 
insisted upon progeeding unon the theory thet each’ steckhold- 
er was entitled to one vote only irrespective of the nimber 
of shares held by him. The chairmen, (who was ulso counsel of 
the Company) Judge Stilphen of Maine, then informed tr. 
Andem thst it had been the custom since the organizetion of 
the Company te vote one vote for each share of stock held by 
the stoo’holders. Hr. Andem denied the right of each stock- 
holder to heve more then one vote notwithstending the custom 
of the Company unless the by-laws specificelly atated that 
to ba the mode end manner in which stockholders voten should 
be cast and counted. The meeting then proceeded to the el- 
ection of a clerk and inspector of elections who were clected 


‘pnd the latter duly nworn.e Subsequently in the seme necting, 
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a resolution was proposed, reducing the number of directors 
from nine to five. In the oririnal by-laws the ntmber of dir. 
ectors was steted of thirteen, but subsequently, end prior to 
the 1904 necting, wu resolution hed heen adopted reducing the 
number of directors from thirteen to nine. Upon the offere 
ine of the resolution to reduee the number still further from 
nine to five, st the 1904 meeting, Mr . Andem informed the 
chairman tt there won neo record in the Secretury of State's 
office of ktukmr the State of HMuine, ucoording to the statute 
of Maine requiring such recerd to be nede, thet the original 
resolution reducing the board from thirteen to nine had been 
adopted, and »roduced @ pupe r purporting to show that accord. 


ing to the record of the Secretary of Btete's office it was 


“nece apary that thirteen directors stpuld be elected at that 


meeting. A rea lution was then edopted by the meeting reduce 
ing the number of di eoctors from thirteen to five with the 
proviso that this action should not interfere with any ao~ 
tion tyken by the Sourd of nine direotors. After the sdoption 
of this resolution the meeting proceeded to the election of a 
boerd of directors for the ensuing year. Mr. Andem then pre- 
pented » ticket with thirtecn numes written thereon as his 
nominceg for directors, five of whom were not stockholders of 
record nor owners of any stock in the Company, emong the 
Latter being himself. The Stutete of Maine and the by-lawa 
of the Hew Eneland Phonopreph Compeny both expressly provide 
that no person can bs a direator of & Haine corporation un= 
less he be w bona fide sto kholder at the time of his eleoc= 
tion. Mr. MeCoy presented e ticket placing in nomination five 
bone fide stockholders of record ug directors for the ensuing 
yeor. Bullots were then prepared ond the inspector denended 
that all holders of proxies turn such proxi¢g oyor to him for 


hfs examination so as ta pet the totel representation of the 
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vote on tie hbellots. Hr. Andem then handed to the inspector 


his yroxies es did Mr. Helm and Mr. Weil theirs. Mr. Andem, 
however, refumd to wte by the method of one yote for each 
ghere of stock and insisted upon wting oné vote for euch 
stockholder for whom he held uw proxy, he having # total of 
thirty two proxies. The inspector refused to accept the prox- 
jes in that wu but recorded one vwote for @ach shsre of stock 
held asp shown by the Andem proxies, whereby Nr. Andem repre« 
sented by proxies 4004. The proxies presented in favor of 
the MeCoy ticket showed thet Mr. Helm held thirty-six proxies 
of bone fide stoclholders of record representing a total of 
10478 shares of stock. After the bellots hed been cust and 
she yotes counted the inspector declured the ticket presented 
by Mr. MeCov duly elected y a majority of 6474 yotes, and 
after the transaction of other pusiness, none of which, how 
ever, had to do with the method of voting or the election or 
amalificution of cirectors the meeting adjourned. 
Subsequently und about, the 10th duy of Ogtober, 1904, 
Mr. Janea L. Andem cume to john E. Helm, the President of 
the Compeny, end Joseph FP. HoCoy the Secretary und Trespurer 
of the (Compuny, both of whom hed been duly elected to 
their respecuive ofrices ty the board of Directors of the 
Yew Enylend Phonosrayh Compeny, end demsended that e certifig 
eote in thé nance of FF. Le Holmquist be transferred so es to 
give him one shure of stock, the balyunce being Iinsued to the 
yersons named upon a memoryundum attached to suid certificate. 
Anongst these numed ‘eing five of the persons nemanated by 
Mr. Andem for diregtors at the neeting of October 3, 1904, 
and et leapt » dosen times thereafter Mr. Andom cume to the 
office of the ompany end denunded from Hr. Helm as President, 
or Mr. McCoy as seqretury, the transfer of stock te himself 


and other parties represented by hin, and on every ogeasion 
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including the first one mentioned, scoepted such transfer 
from paid Nelm und iHeCoy. Shortly thereafter John FH, Helm, 
Joseph F. NeCoy and various other pertics received a letter 
signed by Janes L. Andem, purporting to come from the New 
Eneland Phonogreph Company, »««aps_of whighins _herete—ottech- 
ed and—murkedhdritit+, and about the seme time John EB. Helm 
recelyed « letter denunding that he deliver up to Hr, Andem 
all books, papers und records, ete., belonging to the New 
England Phonogreph Company, and deliver the ome to Mr. Anden 
ap the duly authoriged secreteryv of seid company. This 

demend was necesssurily refuse: hy Mr. Helm on the ground 

that ne wes the lerul President and Hir. MeCoy the legal 
secretary and treyusurer und custodian of the books wend records 
of the Yew Enelend Phonograph Company. Imredistely theresfe 
ter it we learned by the officers of the New England Fhoe 
nograph Company thet Andem wed other persons nemed upon the 
ticket nominated by Mr. Andem as directors of the Company at 


the October 1904 neeting had met and purported to orgunize 


as the bourd of directors of the Yew England Phonograph Com- 


pany, presumably appointing Mr. Andem secreteury. Whereupon 
the Jlew IEn¢lund Phonograph Compeny osused procetdings to be 
prougnt ervinst Andenm und the gentlemen named in «he so-culled 
board of directors th reatrein them from holding themselves 
out as officers of the Compeny. Upon a preliminary heering 
pefore Judge Scott in the New York Bupreme Court it wen held 
thst thet court hed no jurisdiction in the matter and from 
this decision an eppesl wes tuken snd is still pending. 
Andem w6ll knew of this ection, well knew thet his cleim to 
the office of Secretery wus conte dled and disputed, and fure 
‘thermore suid Andem by his sotion requesting the transfer of 


stock by Helm and MaCoy having reaognized thom us the legel 


. officers of the Company, end well Knowing the reel seel of 
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the Wev Enpland Phonerraph Company, which consisted of en 
impression giving the name of the corporation end the dete 
of its vresnization, nevertheless utteched to the bill in 
equity filed in May 15, 1905, es blink red wafer und attested 
the sane «sg the sev] of the corporation, signing his nene 

as Seeretary thercof. 

In te vroceedinss brourht hy James I. Andon und 
others against John EB. Helm, the New Englund Phonograph Com- 
pany and others in the Supreme Judicial Court of the Btete 
of Maine in October 1906, which wap tried in November 1906, 
Anden testified “het he sirened the bill of. complaint above 
referred to wend attuohed a red wafer thereto ap the seal of 
the Compeny knowing thet it wag not the leful seal of the 
New E nelend Phonograph Company, end “hat svid Holmquist 
attached his nane thereto as President, at his, Andem's, 
request. When wsked why he did not attwuon the lewful geal 
of the Company he replied that ne did not have it and not 


having it thought thut ay seul would suffice. 


On the 9th du of Nove mber 1900, an apreement in 
writing was entcred into between the New Enrland Phonograth 
Company and Janes 1. Andem authorizing Andem to bring suites 
in the nane of the “New Enrland Phonograph Company. 

The agreement reads in pert ss follows: That the 
party of the first part havine uwoquired the exolusive right 
to the ssle of phonographs &c. within the New Enpland States 
"which contract has been violated hy Thomas A. Edison, the 
Fdison Phonocraph Company, the Fdison Phonograph Works, tho 
National Phonograph Company and the Columbia Phonograph Com- 
pany 4nd others, desires to enforce its rishtg under ssid 
frenchises ond ocontructsa and to reco vwr from the perties 
‘who may hav violated the same the profits and dumeres re- 


sulting therefrom by such suit or suits at law or by such 
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compromise or settlement us to the party of the second part 


ay" 
+ ee a 
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ip. F) soting under the advice of counsel, may seem most advantur~ 





ae 3 
— ae 
Re gym eous. It in therefore agreed by the party of the first 
‘phere pert that the seid purty of the second part shell have exclus 
ara | ive right to prosecute, compromise und settle any end #11 
| eee a = 
Behe tie Bald suits, claims and demands for and on its behalf in order 
| a e, to recowr ssid provits und dameres and to enforee guid rishi 
Golah i d or to sdjust the same by such compromise or settlement es 
| be cae 


tg to the party of the second prt, acting under the advice 
of counsel, may seem most adventageous.”" 
The agpreenent further provides thet Andem is to 
reeeive sixty ver cent of #11 moneys mede by him under seid 


Bir" : suits and that the party of the firat part will furnish him 
4 with wll wid end wessistence in the 'r power to prosecute the 
i 


game, and conoludés: 


| "The said party of the first pert hereby aonstitutes 
and appoints said party cf the second part its true and law- 
ful attorney with full power ond authority to perforn eny and 
all things for and in its behalf that may be necessery to 
carry out this agreenent, es if the party of the first part 


ee. & were personally present.” 


pect pig’ Subsequently a bill in equity was filed in the New 
a 3 Jersey Circuit by the yew Enplund phonograyh Compeny aguinst 


a ef Thomas A. Edison, the Fdisen Phonograph Company, the Fdison 
Tee xe Phonorraph Works and the Nationul Phonograph Company, the 
Be as bil! being wrified on the 9th of Vebruary, 1901. 

oe - On Yovember 22, 1902, this suit wes discontinued by 
ay cons8 nt of counsel on both sides. 

a : | Subsequently, in Junuary 1905, the following notice 
<= | was served upon Mr. Andem:- 


B. | -"To Jemas L. Andom: Notice is hereby given in accordance 
Be with » resolution of the stockholders of the New England 
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tors, 


Phonerraph Corp ary adopted on te 6 of 
that the Rew Enel and Sb oA cgay hae divceoee ers 
vokéc snd regoinded the instrument executed hy it und’ yours 
sel?, duted Yoyenber 9th, 1900; and hes reyoked end reseinded 
the powers, authorities und agencies conferred upon you 
therein and thet the sane sare wold; and the suid New Engl end 
Phonograph Company furtrer notifies you that you no longer | 
haw any power or authority to institute, proseoeute or main= 
tein envy actions, suits or lee) proceedings of any sort or 
nature in ite behalf or in its name ageinst any person or 
persons, corporation or corporations or to compromise or am 
settle any claims helonring to 1t; end you are herehy for- 
bidden and :rohibited from using its nume or sysuming te aot 
in any way ap its erent or sttorney in its behalf. Dated 
January 31, 1903, Now En-lLand Phonograph Compeny by L. E. 
Evans, ‘resident, Attest, Scott Tremain, Seeretery." und besr- 
ras the impression of the geal of the New Envland Phonograph 
CMD ANY « 


In the mesntime, and on the 29th day of Noywomber, 
1902, & -eneral release wes given by the New England Phono- 
graph Company to the Vetional Phonograph Company, the Edison 
Phenomravh Works, the Hdison Phonograph Company and Thomas A. 
Edison, “weir svecessors, heirs, executors end administree 
"Of and from ull and #]1 manner of action and ao= 
ticns, cwuse and causes of action, suits, debts, duce® &G 
“clains, ond demands whatsoever in lew or in equity which 
ageinet them or either of them the suid New Enrlend Phonce 
gravh Company ever had" &e., “end especially from all cleim 
for injunctions, dwepes or otherwise erising out of any 


: 
5 


yglund Phonograph Compeny 
ane the Verth American Phonograth Company, Jease H. Lippinectt 


contract made bhetween ssid New 


and Thomas A. Edison, or cither of them." 
The Kew “nelend Phenorprarh Company soquired its 
richtg to deal in “che phenograph from the Ferth Ameriosen 
Phonoprsth Company by an apreement dated the 12th day of Oct- 
ober, 1688, 
Andem wus wwere of the existence of the release and 


of the situstion renerally os indicated by the above inatru- 


mentae 
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" Section 5391 R. S.: "If any offence be committed in any 
place which has been or may hereafter be ceded to and under the 
jurisdiction of the United States, which offense is not pro- 
hibited, or the punishment thereof is not specially provided 
for by any law of the United States, such offence shall be Liable 
to and receive the same punishment as the laws of the State in 
which such place is situated, now in force, provide for the ‘ 
like offence when committed within the jurisdiction: of such 
State, and no subsequent repeal of any such State Law shall 
affect any prosecution for such offence in any court of the i: 


United States." 


Chapter 576 - An Act to protect the harbor defences 


and fortifications constructed or used by the United States, 


from maliciovs injury,and for tther purposes: 


" be it enacted, eto. *******"****G@eqtion 2(3) that 
when any offence is comiitted in any place,jurisdioc- 
tion over which has been retained by the United — 
States or ceded to it by a State, or which has been 
purchased with the consent of a State, for the erect- 
ion of a fort, magagine, arsenal, dockyard, or other 
needful building or structure, the punishment for 
which offence is not provided for by any law of the 
United States, the person conmitting such offence 
Bhall, upon conviction in a circuit or district court 
of the United States for the district in which the — 
offence was committed, be liable to and receive the 
ganie punishment as the laws of the State. in which 
guch place is situated, now provide for the like 
offence, when committed within the jurisdiction of | 
such State, and the said courts are hereby vested with 
jurisdiction for such purpose; and no subsequent ~ 
repeal of any such State law shall affect Bays such 
prosecution". (July 7, 1898) 


Section 5391: R.S.: An Act not specifically made an 
offence by the Statutes of the United States, but 
which is an offence under the laws of the State 
wherein performed, is by this general provision also 
an offence under the laws of the United States, and 
nintahabte by the same penalties as are inflicted under 
the laws of the State" Sharon vs. Hill, 24 F.R. 726. 
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Se ee ee as Fe et 


There is no Federal Statute defining or presdriting 
@ punishment for libel, and in the libel cases which are re=- 
ported in the Federal Reports, the State Laws are uniformly 
resorted to for the purpose of ascertaining whether er not 


the acts churged constitute the offence of lible. 
Tt. 


New Jersey Laws Relating to Libel 


Article, 1, Section 5: “"Hvery person may freely 
goeak, write and publish hig sentiments on 4ll sub- 
jects, being responsible for the abuge of that right. 
No laws shall be passed to restrain 4 abridge the 
liberty of speech or of the press. in all prise- 
centions tom indictmentsfor libel, the truth may be 
given in evidenoe to the jury; and if it shall eppear 
to the jury that the matter charged as libelous is 
true, and was ptblished with good motives and for 
justifiable ends, the party shall be acquitted, and 
the jury shall have the right to determine the law 
and the fact (Constitution of the 8tate of New Jersey) 


192 "That assaults, batteries, false imprigon- 
ment, affrays, riots, routs, unlawful assemblies, 
nuisances, cheats, deceits, and all other offencse 

of an indictable nature at common law, and not pro- 
vided for by this or some other act of the legislature, 
shall be deemed misdemeanors, and the offender on 
conviction shall be punished by imprisonment at hard 
labor or otherwise, not excecding two years, or 

by fine not exceeding #500., or both Gen. Statutes of 
Tow Jersey, 1709 ~ 1895, pp.1083~1084) 


ary: "That any actions for assault, battery or 
allt imprisonment, or for slander or libel, if the plaine 
oe tiff shall not recover damages to the amount of — 
Spit fifty dollars, he shell recover no more ¢hangcosts and 
acide damages. (Id. 1709-1895, p. 2579. | 
f sf oni a 
beth ed 10: Sectiof¥ 3: "That every action upon the case for 
Rey 8 words shall be commenced and sued within two yearg 
ed AY next after the words spoken, and not after. §1a.1975) 
<a 22: "That in any prosecution for libel, either. 
ie against the government of this State, or any of the 
a i officers thereof, or against any other person, it 
Bh ck shall be lawful for the defendant upon the trial of 
Ba iy the cause, to give ‘tin evidence 20 hig defence, the 
wo truth of the matter charged in the indictment any lay, . 
' usage vgr‘custom :ta:-the contrary notéwthstanding (id. 
5 \ 243, section 1: "That no indictment for libel shall 
iz be found afainst any corporation, individual, or co- 
, <saugehains publishing any newepaper, magagine, or 
iG e , Re 
eae | : Aes ue f: 3 a | | | j | } 
| ae 1: : . PRaihond R. Wile 
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or periodical within this State, or any editor, 
reporter, writer, or other employee thereon, or 
correspondent thereof, for any matter, item or thing 
published in any such newspaper, unless such indict- 
ment be found by the grand jury of the county within . 
which the office of publication of such newspaper is 
located, or within which the party alleged to have 
been libeled resides at the time of such libelous 
publication (Id.pp.1094~1095) 


Chapt. 204, section 1: "Any person who willfully 
states, delivers, or transmits by any means whatever 
to the owner, manager, editor, publisher or reporter 
of any newspaper, magasine, publication , periodical 
or sé@rial, for publication therein, any libelous 
Biatement, untrue in fact; concerning any person 
or corporation, and thereby secures the actual publie 
cation of the same, is hersby declared guilty of a 
misdemeanor, and upon conviction shall be punished 
by a fine not exceeding $500. or by imprisonment 
at hard labor, not exceeding two years, or both" 
Section 2. "In every civil action for 
libel against the owner or owners, manager, sditor, 
publisher or reporter of any newspaper, magazine, 
periodical or gerial in this State, the defendant 
may give proof of intention and unless the plaintiff 
sliall prove either malice in fact, or that the de- 
fendent after havingebeen requested by him in write 
ing, to retract the tibelous charge in as public a 
manner as that in which it was nade, failed to do so 
within a reasonable time, he shall recover only hig 
actual damage proved and specially alleged in thes 
declaration. ( Laws of New Jersey 1898, page 476) 


TEL. 


Section 721 R.&. provides: The laws of the geveral States, 
except where the constitution, treaties, or gtatuteg of the 
United States otherwise require or provide, shall be regarded 
as rules of decision in trials at common law in the courts of 
the United States, in cases where they apply. 

" The courts of the United States, in the absence of legis- 
lation upon the subject by congress, recognize the statutes of 
limitation of the several States, and give them the same con- 
struction and effect as are given by the local tribunals.” 


(Bauserman vs. Blunt, 147 U.S. 647) 
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"Comion law in the statute means cases in com- | 
ion law courts, «8s distinguished from equity and | 
edmiralty courts. State laws do not apply where 
there has been Federal legislation." (U.8. vs. Mundell, 
Ped. Jas. Fo.16834) 


"State laws are not in force on territory over 
which jurisdiction hes been ceded to the United 
States." (U.S. vs. Ames, 1 Wood & M. 76) 


"applies only to cases where Federal courts 
obtain jurisdié¢ion by reascn of the citizenship of 
* the parties ard not where their jurisdiction arises 
out of the cauge of action." (Schreiber vs .Sharpless, 
17 Fed, 589) 


tt 
Provisions of section 721 meant only to include 
~—$everal cases at co:mon law and not criminal of = 
fences against the United States." (U.S. vs. Reid, 12 
Howard, 361) 
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ke 
ta@ Vederal Statutes prescribe bree | 
other than capitsal crimes. 
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Revised Statutes United States, Section 1044: No person 


A 


shell be prosecuted, trmed cr punished for any offence not 


capital, except as provided in section 1046 ( relatibg to the 
revenue and slave trade laws) unless the indictment ig founda 
of the action is instituted within three years next after such 
offence shall have been committed, but this act shall not have 
efrect to authorize the prosecution for any offence barred 
by the provisions of existing laws. 
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DISTRICT COURT 


NEW JERSEY 


UNITED STATES 
NISTRICT OF 


=e ee ee ee ee ee ee ie 


VS 
AMES L. ANDEM, 


UNITED STATES OF AMNRICA, 


Defendant 
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UNITED STATES DISTRICT COURT 

DISTRICT OF NEW JERSEY 
UNITED STATES OF AMERICA, 
vs, On Indictment for Forgery 


JAMES L. ANDEM, DEMURRER 


so ee ee ee ei ei 


Ddafendant. 


And now the defendant comes and 

demurs to the indictment in the above entitled matter and 
to each and every count thereof, and for cause of demurrer 
sets forth: 

First: That there is no crime charged in said 
indictment cognizable under any law of the United States,. 

Second: That the act, to wit, section 53591, 
of the Revised Statutes of the United States has no appli+# 
cation of the facts stated in the indictment because the | 
place in which it is alleged the crime was committed is 
not a place within the exclusive jurisdiction of the United 
States as comtemplated by Section 5591 and the Constitution 


of the United States, to wit, Article 1, Section 8. 





| + Third: Because the crime alleged in said in- 
By dictment did not sake plece in any building or place édie 
Ss a templated by Revised Statutes 5391 or Article 1, section 8 
“ee of the Constitution of the United States, 
oe Fourth: Because Revised Statutes 5391 is beyond 
aw 


Beit the power of congress and unconstitutional and null and void 


kul 


iF “i! as 


7, 


because Congress has no power to incorporate in an emibus 


a 


manner the criminal laws of a state into the federal law 


E° aS comtemplated by Revised Statutes 5391, 
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Fifth: Because the crime alleged in the in= 
Gictment is barred by the statute of limitations, 
in- 


sixth: Because it does not appear from the 


dictment that the purported seal is not the corporate 
seal of the New England Phonograph Company. : 
Seventh: Because it does not appear from the 
indictment that the character affixed to the Bill of Con" 
-plaint therein set forth was not affixed by the persons 
named in such bill as President and Secretary of the New 
England Phonograph Company by the authority of the New Eng- 
land Phonograph Company. : 
Eighth: Because it appears from the Bill of 
Compjaint set forth in the indictment that the alleged 
forged character was affixed by an agent, which agency is set 
forth upon the face of the Bill of Complaint and there is 
no allegation that such persons purport&ng to be such agents 
were not in fact such agents, 
Ninth: Because it appears upon the face of 
the Bill of Complaint set forth in said indictment th-at 
the purported seal was affixed and the Bill signed by per» 
Sons appearing upon the face of the bill to be agents, 7 
Tenth: Because the seal of a corporation 
4s not within section 197, New Jersey Crime Act of 1898, 
Rleventh: Because it appears upon the face of 
the indictment that no person could have been inujured, 
damaged or prejudiced by such alleged forgefy, and it is 
apparent from the indictment that there was no intent to 
prejudice, injure or damage any person or corporatitm and 
there is no sufficient allegation of an intent to damage, 
injure or prejudice, 
Twelfth: Because said indictment is in other re- 


| spects informal and illegal, 
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State of New Jersey) 
55: 
County of Hudson ) 


Merritt Lane, of full age, being duly 


sworn, according to law, upon his oath deposes and Says;- 





That he is attorney for the defendant in | 
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the foregoing matter; that the above demurrer is not inter- 
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there is good cause for demurrer to the indictment in the 
above entitled matter and such demurrer is filed im truth 
and geod faith for the causes there in set forbh. 
Sworn anc subScribed to) 
before me this 

i day of November, 1907, 
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DISTRIGT OF VEW JERSEY. 
United Stetes of America 


vs 
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) 
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James TL. Andem.— 
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INDICTMENT FOR FORORRY eg. oe 
BRIFF O8 DEMURRER. B | 


Tt |. | f 


The first cause cf demurrer is, that no crime is 


charged in the indictment ccenizable under eny lew of the 


United Stetes. 
It is not claimed that there is any specific law of 
Unites States which names the fcrging of 8 nisin a ae . 
The seccnd and third cuvses are to the effect thet 


the cffense was not committed in suoh a place within the 


| exclusive jurisdiction of United States as con templated by 


Sectinn 5891 cf the Revised Statutes and Article 1. Section 
8 of the Constitution of United States. 
If the forging cf a sevul tsan offense: and prohi- 


bited by the laws of New Jerscy, it comes within section 5392 


/ Of the U.S.Revised Stetutes and therefore is an offen pun 


“fehable by the laws of United States. 


As to the fourth canse cf demurrer, it is beyond 


qvesticn within the power of Congress to pass such a Statute 


as thet cf Bection 5391, 


As to the fifth cause, the crime aleleged ip not 


mh 


berred: by the Statute of limitations, ea the indictment was 
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found within three years frem the dete of the offense, the 
time limited by the laws of the United States. 

As te the sixth osuse, the indictment cherges the 
defendent with feloniously forging and counterfeiting @® cer- 


tein cherecter mesnt to represent ‘he sesl of the Dew Englenc 


-_ 


Phonorreph Company, and it wes not necessary to get out in 


the indictment that the purported seal was not the Beul of 
said compeny, because if the seal wes not the geal of the New 
Englend Phenograph Company, the defendant could not have. been 
guilty of forging it. 

The seventh cause should not prevell, because the 
indictment sets forth thet the defendant was guilty of fore 
gery, etc., and therefcre it was not necessary for it to 
set ferth thet the character affixed to the Bit of Complaint 
was nct @ffixed by the perscns named in such bill as President 
and Secretery of the New Englend Phonograph Canpany by the 
authcrity of the New mievene Phonograph Caupeny. a 

The eighth cause is to the effect that the indict+ 


ment alleges that the ferged cherecter was affixed by an 


agent, which agency is set forth upon the face of the bill, 


and there is ne allegation that such person purperting te be 
such agent was not in fact such agent. 


But the bill cf complaint set forth in the indicts. 


ment dees not stete that the elleged forged cheracter was 
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affixed by an arent purporting to heve authority to fix the 


Skene, 


The ninth objection cen be disposed of by the seme 
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The tenth cbuse is wnether a forging of & seal of a 
corporation is within Section 197 ef the Yew Jersey Crimes 
Act cf 1898. This question presents more difficulty then 
the cthers, and there may be seme doubt whether the fcerging 
of 8 seal Of @ corporation dees come within the provisicns 
cf the abcve act. If, however, it does ocine within its pro~ 
visions, the word “seal” must mean cherecter, and if one fer: 
ete, a cheracter with intent to prejudice, injure, damage or 
defraud eny perscns cr person, body politic or corporate, he. 
of ccvrse, weuld be guilty of the cffense cf forgery. Ordi- 
narily the werd character means e distinctive mark, a let- 
ter figure cr symbol. A sesl ovsetaNliy meant en impression 
cn wex cr seme cther adhesive substence, and fixed to en in- 
strument of writing. Nev, hevever, the werds has been ene 


lerged se that a seal may be a written or ink seal, the char 





q acters L.8. cr the word seal, a scroll, a piece of paper in 
. the form of @ sesl attached by mucilage, # flourish cr a 

\8] , 

te ear mark, but dces the werd seel nesn charecter? : 

Be : Stormenth's Enelish Dictionary dexfribes the word 

BE mt "cherecter"#. as derived fron the Greek word “chareckter" 
ae ¢ and the Tetin word, "Character" meaning, “an engraved merk", 
E a . end he defines "Cherecter" as "a mark cut on enything". 

a | The seal attached te the bill wes @ merk cut on red 
a psper, forming & wafer. 

is | f | Stermonth gives us synonyms cf “character” among 

& others the fcliowing “stemp", "Sorm™ “mould and “shepe®. 

a | P | Bence it seens the word “character” means a seal, ~ 
fe for Stormenth dexcribes the word "seel" (as a noun) eas der? 
es BEN eek Libary 
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from the Latin word "signum", meaning "a mark 7 ‘ana AB 
"character" is derived from the Greek and T,etin words mean- 

ing “An engraved mark", und defined as "A mark gut on any- 
thing", it must include @ sesl. Lee | 

Yebster define s the word "Cheracter thus “1.To en- 
grave, te inscribe. 2. Te dietingtish by givbiciler marks 
or traits, to dezoribe, te characterize”, 

In this connection he says "See seat (n)*. 

He cefines “Sesl" (n) as “A Little figure or image". 
"An engraved cr inscribed stamp used for making en. impression 
in we x or cther soft substance to be attached tc a doowient 
or ctherwise used by way cf authentication or security”. 

As ® verb he defines it es meaning "To affix one's 
peel, cre seal", 

Furthermore it must be nected thet the word ®sign® ip 
defined by Webster as "to ratify by hend or seal”. 

Therefcre the affixing cf » seal is syn enymous te 


simning enc the effixing cf the false seal wes part of the 





ch if sirning by cr sipneture of The New England Phonogreph Come 
‘ pany, end the seal being false the placing cf the seal bee 
A aN comes rart cf the fcerging cf the name cer sienstire of the 
ia ‘¢ Company. 
| e Therefore the aot cf Andem wes forgery both because 


Be the werd “cheracter" in the New Jersey Statutes means the 


ee affixing cr meking of a mark and else because’ the pleoing of 
: 3 the sesl was part cf the act cof meking a false signature. 


% i The case of Reg. v. Dollins, 1 Cox 0.0? pare 8? hold 
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ment which is invalid withcut a seal is 8 forgery, put thet 
case shculd be carefully examined. 
Vol. 13 of the Am. & Eng. Ency. of Law, pege 11 
states thet an cfficisl stemp on e8 corporate instrument 
is the subject cf fergery, and cites the case of Pecople 
vs Graham, 1 Perker Crim, Rep. (N.Y¥.8.Covrt) pave 141, An 
exeminetion cf this cese dces net suprort this doctrine. 
Section 24, 2 Revised & of N.Y¥., page 671 provides 
that “Every persen who shall forme cr counterfeit a seal of 
any body ocrperete, duly incorporated by and under the laws 
of “ew Yerk cr who shell falsely meke cr forge or connter= — 
feit env impressicn purperting te be the impression of any 
such seal with the int ent te defraud, shell upon convictio n, 
he adjudred ruilty of fergery." Befcre the above stetete it 
ig dcubtful' vhether ® seal covld be forged cr counterfeited. 
And it ‘s ® sericus question whether the publishinp and ute 
tering cf oe false impression cf » seal was an indictable of«- 


fense. 


By the N.Y. Statute, the act declared to be @ fore 


gery, is the mekineg cf a ferred and counterfeit seal, or 


the false making cf an impression purpcerting te be the im= 
preasicn cf @ renuine seal, 
Ancther statute cf B, Y. previded, thet “Brery 


pergcn whe shall he cenvicted of heving uttered and published 


#8 true, end with in‘ent te defrand, any ferged, sltered or 
eounterfeit instrument, eto., the forging, altering, eta. of 


' Which is deolared tc be an cffense, knowing such inetrument t 
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be ferred etc., chaly be guilty, ete." The mere fereing is 
net exfficient, the sene muct be impressed upon e paper of 
seme kind, purperting te be 8 legal and valid document. 

A cecnviction cf » pe-sen alleged te have forged 68 


public seal wes set aside by the Court under the ebove sts- 
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F. see 4 Biack Com, 85-247, 
ofa 1 Colby's Crim. Law, page 567 cited in Pedner ve 
People, 33 Hun. pages 240-248, 
, The question alse erises whether the effixing oF 
i ‘ the seal by the defendant te the bill of complaint was 
Hy: @ net mere surplusage. Ware it necessary, either for 
; the New Fnelend Phenegraph Company, by its President, to 
(e sipn the bill, cr for a sesl to he offixed. The bill was 


he ine sipned by @ BClicitor cf the Court as required by the rules. * 
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The rule is general (without citing any particular 


cases) that if a seal is not required upon an instrument the 
addition of the soal gives to the instrument no greater or 
less effect, bit will be treated as surplusage, 
25 An. é& Eng. Pronoy. of Law, paze 79, citing munerociub 
CASES. 


i 


Adding the name of a witness which is not required, 


and which does not afiect the validity of an instrument, is 
not forgery, neither is the addition of a figure in the mar- 


gin, the body remainins unchanged and. the legal effect of the 


instrunent not being varied, forgery, 
19 Cyc, pares 1375-1376, 


Yalsely adding the name of a subscribing witness to a 
genuine bond which requires no subscribing witness, is not 


forgery, 
13 Am. & Eng. Inoy., page 1091, citing cases, 


Assuming, however, that. the placing of the seal on 
the Bill of Complaint by the defendant was not surplusage. 
If on the face of the seal it purported to be the seal 


of the New Ingland Phonograph Company then presumptively it 


was the seal of the cormany, and affixed by proper authority, 


ind as the affidavit of the President attached to the bill 

states that the seal affixed was by authority of said corpora. 

tion, therefore, the denurrer to the indictment would be good, 
But the seal affixed to the bill is a plain, ordinary 


seal, and does not purport on its face to be the seal of the 


New England Phonograph Company, The affidavit of the President 


of the company does not state that it is the seal of the New 
England Phonograph Company, and therefore, there is no pre- 


sumption that the seal was the seal of the New England Phono- 
graph Qompary. 


on 7 It is true that a corporation may pro hac vice attach 

Ee ae or use any seal, if with proper authority, whether it is the 

|< a Ordinary seal of the company or not, to a paper required to 

Sy : _ have a seal and to be filed in Court, but in this case, there 

a is nothing on the face of the bill or of the indictment to 

~~ Bhow that such a seal was contemplated, therefore, it would 

& seer that if a seal can be forged in New Jersey, the indict- 
ment is sufficient and properly charges the defendant with 

_ the crime of forgery. 
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Pg ae 

po 4 In Wew Jersey, bills are monerally signed by the 

; er | solicitor and counsel alone, and not by the party, In 
ee Whitlock v. Marriot, 2 Rep. in Ch, 386, it was held that a 
“ solicitor was guilty of a misdemeanor in putting the name of 
ae a counsellor to a pleading without his knowledge or conseni, 

| e See Doe v, Green, 2 Paige 347. 

oan Cited in Dick, Chancery R, page 15. 


The appearance of the cormon seal of a corporation 
to,an instrunent is evidence that it was affixed by proper 
authority, Lut while the cormon seal is held to be evi-~ 
dence of the assent and act of the corporation, it is not 
conclusive, It may, nevertheless, be shown that it was 
affixed without proper authority. The matter is susceptible 


¥ 


of investiration, The burden of proof is thrown upon the 
objecting party; and he will be r-quired to produce such 
evicence as shall be clear and satisfactory, 
Leggett et al, v. The N. J, Manufacturing and 
Banking (o, et al,, Saxton (New Jersey case) pages 


541-551, 


The above case was approved in the Manhattan Manue 
facturing Co, v. N. J, Stock Yard Co, case, V1ll C, B, 


Green, pages 161-166, 
Bis in ‘dhs | ee oe oe oe ee ee ee oe ee ee 


The seal of a private corporation must be proved by 


; testinony; it is not evidence of its own authenticity, 
a : ! Den vs, Vreelandt, 2 Halst, page 352. 
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This above case was’ approved in Vaughn v. Hankinson!» 
Adnr,, 6 Vr. pages 79-352, | 

No presumption arises from the seal attached to an 
inetrunent, because it does not appear upon its face to be 
the corporate seal of said company, There is no proof that 
it is actually what it purported to be, and such a seal does 
not prove its own authenticity, 

Raub v, Blairstown Creamery Assogiation, 27 Vr, 

paces 262-265, citing ben v, Vreelendt, 2 Hulst., 

pase 352, 

A corporation deed can be proved only by proving that 
the seal affixed is the seal of the corporation, or that it. 
was affixed as the corporate seal by an officer of the 
corporation, or other person thoveunto duky suliortasas 

Osborne v, Tunis, 1st Dutcher, pases 6323-658, 

The fixings of the seal is not, in itself, the assent 
hee the body; the real assent must necessarily precede the 
fixing of the seal, | 

Baptist Church v. Mulford, 3 Halst., pages 182-184 

A corporation need only use its seal where it would } 
essential for an individunl to use a seal, 

, Crauford v, Tongstreet, 14 Vr., pages 5258329, citin;: 

Baptist Church v, ulford, 3 Halst., pages 182-184 
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A corporation acgregate answers under the seal of 
the corporation, 

The affixing of the corporate seal is the usual mode 
of authenticatyon, and affords the best evidence that the 
paper purporting to be an answer is in fact the answer of the 
corporation. 

It is an inseparable incident of every corporation 
that they ray have a common seal, and make, alter, and renew 
the sane at pleasure, 

They may use and adopt any seal pro hac vice, It 
may be a paper attached by wafer, without any impression 
indicative of a cormon seal of a corporation, 

If any seal whatever is attached to the answer by 
the authority of the corporation if becomes their seal, and 


if the answer is verified in usual form by the signature of 





=a: an officer of the corporation, and his affidavit that the 
i 
pee | | 
fi i seal so affixed is the seal of the corporation and was affix- 
ras iy ne ® * = 
ae ed by authority sf the corporation, the answer upon its face 
a4 purports to be and is under the corporate seal, 
te 
ha Ransom v, Stonington Savings Bank, 2 Beasley, pages 
z 4 I ae 
ae | 
4 ee ‘Y 
ya &. 
et F Bishop's on Criminal Law, Vol. 2, page $02, Section 
pt ql re, a 
2a a: 926 says as follows:~ 
ed eo ; 
i "Hammond puts the question whether seals, or rather 
u. 7 
i | their inpressions with other sinilar subjects, are upon a 
Sinilar footins; with writings, here employing the word in 
3 the restricted sense; und adds " in all probability it will 
_ be found that they are, although no positive authority has 
sanctioned this notion." Indeed, the forjing of decds was 
iis 
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always indictable; and it would appear that the impression of 
the seal was the exact thing which the law, in its earlier 
periods, was directed, 

On pare 305 Section 630, he says;-~ 

The crime of forgery is not confined to the falsaé- 
faction of mere writing; it plainly extends to seals, stamps 
and all other visible marks of distinction by which the 
truth of any fact is authenticated, and on page $76, Section 
574, he says that putting a seal to a genuine signature to a 
docunent which, to be valid, requires a seal, citing Reg, v. 

Collins 1 Cox C. C. pase 57, which was a case where one, 
Hastings, who could neither read or write, took an active 
part in politics and had been induced by Collins, to put his 
mark to two deeds under the supposition they were requisi- 
tions to a certain party to cone forward as a certain candi- 
date for election, and after Collins had obtained the marks, 

he took the decds avay, and subsequently got two persons 
who had been present at the time of Hastings putting his 
mark to witness the execution, he in the meantime haying 
affixed seals to the deeds opposite Hastings! mark, 

It was objected that no case of forgery had been 
made out, as it) appeared by the evidence that the signature 
was the genuine signature of jiastings, ‘The Court over-ruled 
the objection on the ground that the putting of & seal to a 
document which was invalid without a seal, was undoubtedly 


a lorgery, 


| If a seal was required on the bill and it was forgery 
for the defendant to affix the same, there is no doubt it 


| was to the prejudice or damage of the New England Phonograph 
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Company, aid therefore, by all the weight of authorities, ti 


indictment would he good, and therefore the cleventh cause 


shouid not prevail. 


19 Cyc., pare 1480, 


an SS Oe 


: ae “, 
he ees ey vor Sa 





SE — 





is 8 6 ee le nee oe eee Se 


UNITAD STATAS DISTRICT COURT 


DISTRICT OF NEW JERSHY 


a -_— 7. — a eS ee a 


Ce ee ee ee ee ee 


United States of America 


5 
‘ ie 
7 =) 
> lac! 
} 

Pi 

eat 

: 

ey 


ee ee ee —— ee 


Nt FOR FORGSRY 


OTME 


INDI 


ON DEMURRER 


KF 


BRI 


ee ee eC 


(ee ee eS ee om fee ee ee ee ee ee ee 


ri 
1 
ae 
- =o = 
‘ 
— 
re ta 
a 





‘ge ee 
ee 


si . rt i, xii | a5 













Sane a " 
ot. eet 
ae 
= 


aa. tes 
: = he t a ey. at 
x, ee ee eee 


ee 
ha 
So 
Ae 


4g 
= 5 Put 


rs 
— 


“—" 


Be. 35 
aH _ Vig 

an thea “O i 
i= " ‘ 


ae UNITED) STATHS DISTRICT COURT 


rg 
cme 8 | 


DISTRICT OF NEW JERSEY, 


_ 
4a 
<I 
_ 


REINS os Fe : 


United States of America 


=p = a i 

F uh Par,’ : 

p ws 
ee ee ee ee 


INDICTMENT FOR FORGERY 


_ 
ade = 


aay Seal 


= + is 
a 








' : i 
oe 
“a es r = 
oe 
ay 


James L. Andem BRIEF ON DEMURRER 


= 


® 
a 
ri 
— 
=. - 


ee 3 
rd n, i 
* “ = | ; 4 ri eae 
a =< ae eee aa . a 


= Ph - ge ‘: 4, 4 ‘ “ ee ob iit 2 ata Y tia f “0 +e Gy ay 


There are twelve causes for demurrer set up, the 


ean 


last one, however, being a general demurrer on the ground | 
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that "Said indictment is in other respects informal and’ - 


illegal". 


a ateia ae 


The first cause is: 


ee, 


"That there is no crime charged in said indictment 
coghizable under any law of tne United States", 
The answer to this is that the crime charged is cog- 


nizable under Section 5391 of the Revised Statutes of the 


\. 
1 a A Sy aa > im - 
fer = cual ¥ = + i 
ie eee 


United States, wnich reads as follows; 


Ba ae 

eh 
bee's "If anv offense be committed in any place which has 
Bas” 4% Sec, been Or may hereafter be, ceded to and under the jurisdic+ 
[ae ticn of the United States, which offense is not prohibited, 
ae 5391, or the punishment thereof is not spvnecially provided for, by 
Big any law of the United States, such offense shall be liable 
me TT to, and receive, the same punishsment as the laws of the 
omy State in which such place is situated, now in force, provide 
ha: for the like offense when committed within the jurisdiction 
os ¥: of such State; and no subsequent repeal of any such State 
Bett ae law Shall affect any prosecution for such offense in any 
aa Ss court of the United States," 


The above section is set up on the last page of the 


indictment, 
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om” if aay provided foray any law of the United States, 
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By Section 197 of the Crimes Act of New Jersey, pamph 


Pa 
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-let laws of 1°98, page 848, the forging of e "character" 
is made a crime and this last named statute | is set up on 
ie the last page of the indictment. 


Objection may be made that inasmuch as Baction 5391 


| 
; | 
eet i, SA t ' 
my er ‘ 
4S Ee 5! - ' 4 
i Pe a 2 
k me ee ik © 4 i 
te bes By i po“ yw fm “™ Se ee ee Ce Sa ae wha see fe Gell a errr 4 
ee ae ee ee eee ret Be ae. ! Ji are is | ‘pt 2: Pe by ene C, eF a by ik ' ; 
ay 2 om Fo “ey mS ' ¥ i rT ’ aT ot el 2 Jee wae roe | 5 A ri mi a 44 re LS 
F i 7 Abi ee hal 4 } he * hes ri i oe . ar 5 it ap | | ad | paid, ha ttn i me a f a Pr te 5 4 I nat tt 
3 = i ae ae ad eva: E i ! ee i | ee eee ae, hone 
: ae ne ee, LR eae | kgs Wade) eae GN ie Mea Po eae Ue ie Sie aie RL i bea a mee a Me ge 
LPR Ay ei Ga tds fe Me =f “te tere AT li ams ae ae i es eS Se gr Ve Were gate sO i ee 
4 BH nt 4 5 ¥ . " tf ‘tet Lat Th te ie oe, bos se i ape ar ey i ie , 1 i Sr a eae i yd rt Wx \ ith 
\ at : oe if . " | ri ~ , i : vy ‘ F ) T * f be | te ae a : Pow! FE J Mi: rs r a a : ; 4 m : 
: * i i L t a)" + 4 “ fe 5 Aat i + Fa i f. Fr hate - ' j sae ' 





’ 1 ie home| as Wii ket we ae) ag 5 »Raymond R. Wile 
ire 3 a! : Research Library 











: i 7G 
| Pas i f z b; 
4 5 f 
- oh bs , 
per er 
, | i abe a 
, | ‘al Fie oe 
-_ + eg’ Site 
J ine “| 3: Ej | 
ah ae ee ae 
i ey ae oe z ta 
1 i z i 2 at a I 
| ij nth a. ee ag 
1 ia Fy a! ~ 
eee sides 
Rae ee | 
P| he > cE of 
| Pee et 
By i a + oe at oo 
| Ae ee 
if OF is bod , 
| Ha." i > . ae 
: ae dy hes i 
b Si. a 
has, ' § 
ms: ia i. 7 
| } aa 
. Fa le i? Ya 
/ hes oe es Fo - 
IE or _ iy 
Te AL ‘if 
' i = oe 
Da eee se he: 
int 7 Pe 4" 
t Ld 4 ; { 
aa a ; 
1: HE r a “4 ba 
. oth za r 7 
7 Piece | Meee 
a ie ee 
a" . Pee 
| + rere 
i ee 
‘ a, ad are 
iat ai bs debe 
iL ; ni ah a 
ar on ity 
| oN 
: Palit 
' t& eee i Me 
ee a ke 
if, geeeTt | ‘ " 
nS 
| a: 1 alo 7 | 
i's rr Ny 5 7 
ra br] , 
a df. j “| 
EL a | 
a | as ae 
OE aed 
ay er ‘1 Fee 
j oe ‘i fre 
we” { aL ; 
sgl Oe ce hd 
| i rae, Ao A 
| ow PS 4 a 
‘Ee ~~ f 7 ii ; 
4 fem pig at: 4! 
oe ae a 
Oe Oa ee 
eee ee 
ib is i 4, iv 
|. a il er ae 
ages 5 Tey 
“id ee am 
alr | Aare "f Tea 
“ts 7 : ae 
eer 1 ie 
| es erie, 
| bi. ut Piet + 
one eet i 
5a, pe 
‘i, et es 
ig Rae 
d 4 {* e 
| E RE, at a 
* Ta 
J for, A see ae 
sta ie eee 
ee ws 
* a, = & 
a Ea 
oe! Wee | 
1 i SS i at 
a eS 
Mast a 
+. ae i i 
arr ri 
| f 4 | 
ss 
oe 
2-4 jue 1 
.. sage 
oe ee 
iyi 
a ee ee t 
aN 
Phy es, Li 
Wt og 
. ei are 
ae 
* ie i e 
AEE be 4 ¥ git 
1 hk 
iy " 


‘ F 
a ie 
a 


he 7. ie b 
Ema. a i pet — = = = 7 
i ie cae ae 


eis. 
a Fi * = 
ie 


ty boss, 
= ge ¥ 

kL P| a 
- a “ te F 
Cas 7 

a 

aha : 
noe ‘. } Aha 
shen 
- : 7, wy r 
Bates NGF 


=. 5 
4 " =, 74 
7 = 4 
| 442 o & 





Compiled 


Statutes 


g 


() 


was approved in 1825 and the section of the New jersey . 
Crimes Act alleged was not in force at &hat time, the words 
"now in force" in the Statute of 1825 cannot cover an 01® 
fense made a crime by the New Jersey Act of 1898, which law 
was approved June 14, 1898, 

The indictment, however, also alleges the offense 
charged in the indictment comes under the Act of July 7th, 
1898, Vol. 3 Compiled Statutes 3652, 

This act is entitled "4m Act to protect the harbor 
defences and fortifications constructed or used by the 
United States from malicious injury, and for other purposes’ 

Section 2 of this act readss 

"That when any offence is committed in any place, 
jurisdiction over which has been retained by the United 
States or ceded to it by a State, or which has been pur- 
chased with the consent of a State for the erection of a 


fort, magazine, arsenal or dockyard, or other needful buila- 
ing or structure, the punishment for which offence is not pre~ 


i 





videdfor by any law of the United States, the person committing 1° 


p 3652 


122 Fed, 


518. 


such offence shall, upon conviction in a circuit or district 
court of the United States for the district inwhich the of+ 
fence was committed, be liable to and receive the same 
punishment as the laws of the State in which such place is 
Situated now provide for the like offence when comnitted 
within the jurisdiction of such State, and the said courts 
are hereby vested with jurisdiction for such purpose; and 
no subsequent repeal of any such State law shall affect 
any such prosecution," 

By chapter CCCCLXXXIX of the laws of New Jersey af 
1572 P.l.,p.65, the consent of the State of New Jersey is 
given to the purchase by the United States of land in the 
City of Trenton on which to erect a government building, 
and jurisdiction over the lands so to be acquired is ceded 
to the federal govermment,. This Act was approved April 
D, LBT2:, 

Chapté#e DXXXVI of the laws of New Jersey 1872 P.I, 
p.87, approved April 4, 1872, is a re-enactment of the Act 
last mentioned, with a few varying words, none of which in 
anyway change the provisions or sense of the former Act. How 


beth statutes came to be passed and approved I do not know, 
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unless {t is that they were introduced in the separate 
houses and were both passed in the confusion of legislation. 

The federal acts on the acquisition and making ap- 
propriations for the government building in Trenton, are to 
be found in the atatutes at large, viz; Vol. 16, p. 587,Mch. 
Oo, 1871; Vol. 17 p. 42, Mch. 18, 1872; Vol, 16, p. $95,Mch. 
Oo» IBTO* ‘Vol. I9, ps L110, duly 31, T8763. Vol... 39, yp. 301, 
March 5, 1877, 

In Scharon v. Hill, 24 Fed, Rep. 726, the court saic 
that the block on which stood the building in whihbh was the 
California United States Court and Custom House, was under 
the exclusive jurisdiction of the United States, and that 
all offences committed in that edifice or upon the block 
of land upon which it stands are offences against the United 
States, punishable exclusively by the national courts, 

The second cause of demurrer is: 

"That the act, to wit, section 5391, of the Revised 
Statutes of the United States has Mo application of the 
facts stated én the indictment because the place in whétéh it 
is alleged the crime was committed is not a place in which 
the exclusive jurisdicthon of the United States as contem- 
plated by Section 5391 and the Constitution of the United 
States, to wit, Article 1, Section 8," 


This cause of Gemurrer is answered by the data re- 


ferring to the first cause of demurrer, excepting so far as 


the Constitution of the United States is concerned, 


Article 1, Section 8 of the United States Constitu- 
tion provides for the powers of Congress, and among other 
things it says Congress shall have power "to exercise exclu~ 
Sive legislation in all cases whatsoever over such district 
(not exceeding tem miles square) as may by cession of parti- 
cular states, and the acceptance of congress, become the 
seat of the governemant of the United States, and to ex- 


ercise like authority over all places purchased by the con- 
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sent of the lerislature of the state in which the same shalji 


be, for the erection of forts, magazines, arsenals, doch 
~yeirds, and other needful buildings ._ 

The third cause for demurrer is as follows: 

"Because the crime alleged in said indictment did 
not take place in any building or place comtemplated by ‘ 
Revised Statutes 5391 or Article 1, Section &, of the Con= 
stitution of the United States", 

What appears above answers this cause of demurrer, 

The fourth cause of demurrer is'= 

"Because Revised Statutes 5591 is beyond the power 
of congress and unconstitutional and null and void because 
Congress has no power to incorperate in an omnibus manner 
the criminal laws of a state into the federal laws as con- 
templated by Revised Statutes 5391," 

I know of no ground upon wnich this contention can 
be made, futhermore this cause of demurrer is not directed 
to the Act of July 7, 1898 under which the indictment will 
probably be sustained on this point. 

The fifth cause of demurrer is - 


"Because the crime alleged in the indictment is 
barred by the atatute of limitations," 


It is true that under the New Jersey Statute the 
Crime will be barred by the statute of limitations, bot 
Section 1044 Revised Statutes of the United States, provides 
for a period of three years, 

see page 727 Compiled Statutes of the United States. 

And the crime alleged in the indictment was com~ 
mitted within three years prior to the filing of such in= 


dictment , 


The sixth cause of demurrer is as follows: 





Te is "Because it does not appear. from the indictment 
me, oN F that the purported seal is not the corporate seal of the 
Wa New England Phonocraph Company," 
aS The answer to this is that it is unnecessary to al- 
= lege in the indictment that the purported seal is not the 
Cad 

corporate Seal, etc., for the indictment specifically says 
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that the defendant did "forje and counterfeit a certain 
character meant to represent the seal of the New England 
Phonograph Company," Whether it did or did not represent 

the said seal is a question of fact not debatable upon this 
motion, But the seal affixed to the bill is a plain, ordin' 
ary seal, and d@es not purport on its face to be the séal 


of the New England Bhonograph Company. The affidavit of 


' 

1 

# 

| 
nad 
¥ 

A 
¥ 


the fictitious President of the company does not state that 
it is the seal of the New England Phonograph Company, and 
therefore, there is no presumption that the seal was the 
seal of the New England Phonoga@aph Company, 

It is true that a corporation may _pro hac vice at= 
tach or use any seal, if with proper authority, whether it 
is the ordinary seal of the company or not, tO a paper re~ 
quired to have a seal and to be filed in Court, but in this 
case, theré in nothing on the face of the bill or of the 
indictment to show that such a seal was contemplated, there 
fore the indictment is sufficient and proverly charges the | 
defendant with the crime of forgery. 

The seventh cause of demurrer is as follows: 


"Because it does not appear from the indictment that 
the charact- r affixed to the Bill of Comvlaint therein set 





t 4 forth was not affixed by the persons named in such bill as 
Picts President and Secretary of the New England Phonograph’ .Com- 
BY aa pany by the authority of the NeW England Phonograph Company? 
Me eA RBhis raise a question of fact not debatable upon 

RE 

eee the present motion, 
ta Ke The eighth cause of demurrer is - 

ea ee | 

Ba ae "Because it appears from the Bill of Complaint set 
ce HA forth in the indictment that the alleged forged character 
Net: RS was affixed by an agent, which agency is set forth upon the 
eee face of the Bill of Compaaint and there is no allegation 
Ate that such persons purporting to be such agents were not in 
te * ot fact such agents." 

pa ; “4 The reply to this is that ati the bill of complaint 
Bing i 

cz nowhere alleges or states that the alleged forged character 
43 I. 

E ! Was affixed by an agent. Tt is manifest that the Secretary 
# of the corporation does not act as its agent. 
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_ gas 
‘ ea * Bett 
“h eas ; * 
pHa The ninth cause of demurrer is as follows; 
igre 
ae pay! "Because it appearS upon the face of the Bill of 
cos i . Complaint set forth in said indictment that the purported 
irae seal was affixed and the Bil’ Signed by persons appear= 
Ree ing upon the face of the béll to be agents," 
ee > ta ; 
cae The answer to this is the Same as the answer to the 
wie bs 
a. we eighth cause, 
Me ey | 
oe The tenth cause of demurrer is = 
ie "Because the seal of a corporation is not within 
Fo ae section 197, New Jersey Crime Act of 1598 ," 
pei f 
pe , This seems to raise the question of what is intend-~ 
ee. | ed by the use of the word "character" in the New Jersey 
4 oa & ey 
; ec. Statute. 
cial Stormonth's English Dictionary describes the word 
a 
ete ey : = 
Ba "character" as derived from the Greek word "@harackter" 
: eee 
bia d 
Tee and the Latin word "Character", meaning "an engraved mark", 
+. ae 
« i te — eh 4 ' 
ey and he defines "Character" as "4A mark cut on anything". 
oe. 
Bas aes The seal attached to the bill was a mark cut on red 
* JE ae 
B, er, formin wafer 
Bee ty Stromonth gives as synonyms of "Character" among 
“g . other the followin, , "Sstamps","form", "Mould" and "Shape", 
+ an | ) , , : 
a ig Hence it seems the word "Character" means a seal,— 
i ead A : 
e ra for Stormonth describes ihe word "seal" ( as a noun) as 
re fi derived from the Latin word "signum", meaning "a mark" , 
k a ms ; ” 
Caer 3 and aS "Character" is derived from the Greek and Latin 
«i Fea t 
aa fe words meaning "An engraved mark", and defined as "A mark 
es fe cut on anything", it must include a seal, 
we 6 
ane Webster defines the word "Character" thus "1, To 
Pe engrave, td inscribe. 2. To distinguish by particular 
bat ihe 
(@ipanr” marks Or traits, to describe, to characterize", 
eT ite 
ee a a : = 
r an In this connection he says "See seal (n)". 
Sam He defines "Seal" (n) as "A little figure or image", 
Ns "An engraved or inscribde stamo used for making an impress-~ 
by 
2 = 
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ions in wax or other soft substance to be attached to a 
document or ctherwise used by way of authentication or 
security". 

As a verb he defines it as meaning "To affix one's 
seal, or a seal", { 

Furthermore it must be noted that the word "sign" 
is defined by Webster as "to ratify by hand or seal", 

| Therefore the affixing of a seal iS synonymous to 

Signing and the affixing of the false seal was part of the 
signing by or Signature Of The New England Phonograph 
Company, and the seal being false the placing of the seal 
becomes part of the forging of the name or Signature of 
the Company, 

Therefore the act of Andem was forgery both because 
the word "character" in the New Jersey Statutes means the 
affixing or making of a mark and also because the placing 


of the seal was part of the act of making a false signature. 





The case of Reg. V. Collins, 1 Cox C.C., page 57, 


holds that the affixing of a seal to a genuine signature to 





an? a document which is invalid without a seal is a forgery, 
ae "Impressing and placing official stamp on corpora= 
sat. 4 
on ticn instruments which, if true, would be the proper as~ 
a Surance that the instrument had been duly issued and was 
ra } 
ae binding upon the corporation, is forgery." 
Bs People vs, Graham, 1 Shela, 154, 

‘sae ) 
F : ire e 
cao The eleventh cause of demurrer is as follows; 
ih uf "Because it appears upon the face of the indictment 
Bee et that no person could have been injured, damaged or preju-=- 
ae diced by such alleged forssery; and it is apparant from the 
eee indictment that there was no intent to prejudice, injure 
ss. ees Or damage any person or corporation and there is no suffi- 
Sah cient allegation of an intent to damage, injure or preju- 
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The answer to this is that it does not appear upon 
the face of the indictment that no person covld have been 
injured, «tc., for the indictment allege that the offences 


were comuiitted "with intent to prejudice, injure and damage 


the said Nev England Phonoyrapn Company." | 

Actual injury, cesulting from a forged instrument, 
is not essential to constitute the offence of forgery, It 
anyoue mignt have been injured by such an instrument, if 
genuine, the offence is complete, 

es Cobb, 3 Gill & J. (Md.) 219; 22 Am, Dec, 

Furthermore, the question raised in this reason is 
one of fact not debatable on the present motion, 

The twelfth allegation is a general one and re« 
quires no specific answer, 

Tne point may be raised upon the argument that the 
attaching of the seal to tne bill of complaint was mere 
Surplusave and therefore not the subject of forgery, 

Rule 3 of tne Circuit Court of the United States for 
the District of New Jersey, vromulgated March 27, 19606, pro- 
vides that tne rules of practice and procedure shall, except 
when Otnerwise orovided by the Revised Statutes or by the 
rules prescribed by the Supreme Court of the United States, 
be the same aS tne rules of practice and procedure in the 
Court of Chancery and in the Supreme Court of.the State of 
New Jersey in so far as they may be applicable, 

Rule 48 of the New Jersey Court of Chancery Pro- 
vides that "Every bill shall be signed by counsel before 
it is Tited,* 

Equity rule No. 24 provides that "every bill shall 
contain tne signature of counsel annexed to it" etc, 
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Tt apnvears on the fice of the indictment that the 
bill set up therein is not signed by counsel, It is signed 
"New England Phonograph Company, oy Frederick 1., Holmquist, 
President, Attest James L. A4ndem, Secretary} “then comes the 
alleged forged seal and under it appears "Edmund Huerstel, 
Solictor for Complainant." Therefore, in order to make 
the bill complete, inasmuch as it is not signed by counsel, 


a 


it was necessary that it should be signed by the party 
and inasmuch as the seal of the ‘orporation is part of its 
signature tne placing of the forged seal thereon by 
Andem was not surplusaze and does not come within any of 
the cases which may be cited holding that where a seal is 
not required upon an instrument the addition of sucha 
seal is surplusage (25 Am, & Rngldsh Ency, of Law, 2 Ed. 
page 79); nor does it come under the principle of the cases 
which hols that falsely adding the name of a subscribing 
witness to a genuine bond, which requires no subscribing _ 
witness, is not forgery (13 Am, & English Ency, of Law, 

2hd. page 1091); nor does it come under the cases cited 

in 19 Cyc, pages 1375 and 1376 where it is held that adding 
tne name of a witiess, which is not required and which does 
not affect the validity of an instrument , is not 
forgery. 

All these citations are outside of the present case 
because in order to validate the bill of complaint which 
was not signed by counse}] under the 24th rule in equity and 
the 48th rule in Chancery of New Jersey it became necessary 
that it should be signed by the party and the adding of the 


‘ 


Seal was a part of the signature and mecessary in order 


to validate the instrument, . 
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senuine, would Qperate as the 
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UNITF)) STATFKR DISTRICT COURT, 

PISTRICT OF NEW JERSFY, 
United States of Amerioa 
On Indictment for Forgerv. 


Vie 


James J.. Andem, 


BRIRF FOR THE GOVERWENT 
AN SUPPORT OF TH INDICTMENT. 


this indictment contains three counts, one for forg-= 
ing or counterfeiting a certain character known as the seal 


of the New England Phonegraph Company, in the Clerk's Office 


of the District Court, in the Government Building, at Trene- 
ton; the other for uttering such forged character inthe saz 
place; and the third for precuring ths forgery of the sane 
character inthe sane place, 

The defendant has demurred to this indictment, and 
assigns several grounds for auch demurrer, the first four of 
which are as follows: 


"Pirst: That there is no crime charged in eaid fine 


dictment cognigzahle under anv law of ths United States, 


Second: That the act, to wit, section $392, ef the 
Revised Statutes of the United States has no application of 


the facts stated in the indictment becauea the place in which 


it is alleged the crime was committed is not a place within 


| the exelusive urisdiction of the United States as ocontene 


| plated by Section 5391, and the Constitution of the United 
States ie wit, Article sf Seotion &, 
: h 


a: Focause the arima alleged in said indicte 


| r 
| mem did not take plece in any building or place cantemlate 





——— ee = 


ed by Revised Statutes 5392 or Artiole 4, seotion & of the 
Constitution of the United States. 

Pourth: Eecause Revised Statutes 5392 is heyend 
the pawer of Congress and unconstitutional and nail and void 


| begause Congress hag no power to incorporate in an onnibus 
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manner the criminal lawa of a state into the federal law 
as contemplated by Revised Statutes 5391, * 


As these are designed in various waye to attack 
the jurisdiction of the court, they may, fer convenience, 
be ‘considered together, 

Sea, 6392 of the U. S. Revised Statutes (U,8. 
Compiled Stat. p.365l1)provi mas 


"If any effence be committed in any place which 
has been or may hereafter be eeded to and under the juris- 
diction of the United States, which offence is not prohibit-e 
ed, or the punishment thereof ig not speelally provided 
for, by any law of the United States, such effence shall be 
liable to, and receive the same punishment as the laws of 
the State in which suoh plese is situated, now in foree 
provide for the like offence vhen committed within the Jurie 
diction of such State® » am x XH. 


The second section of the act of July 7th, 1898 
(U8. Compiled Statutes p.3652) likewise provides: 


"That when any offence is committed in any place, 
jurisdiction ever which has been retained by the United 
Staten, or ceded to it by a State, or which has heen pure 
chased with the consent of a state for the eragtion of a 
fort, mazagine, arsenal, dockyard, or other needful builde 
ing or structure, the punishment for which effence ig not 
provided for hy any law of the United States, the person 
committing sich offence shali upon conviction in a cireuit | 
or district court of the United States for the district in 
which the offense was committed, be Jiable to, and receive 
the same punishment as the laws of the State in which such 
Place is situated now provide for the like effence when oem 

mitted within the jurisdiction of such State, and the State 
courts are her éhy vested with jurisdiction for euch pure 
pose Rx x x." 


The right of Congress to thus legislate upen 
this subject is found in Article 1, Seo. VIIZ, Paragraph 
i7, of the Federal Constitution, which gives to Congreans 


the power to exercise exclusive legiglation “ever all places 
purchased by the consent of the Legislature of the State in 


which the fame shail be, for the erection of forts, magaz- 
ines, ersenals, dockyarda and other needful buildings."* 
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The allegation and charge in each of the counts 
in thin indictment is that the defendant “in the effice of 
the Clerk of the Cireuit Court of the United States in and 
for said District, in the United States Government bpubiding, 

ere ct ed on lands ceded by the State of Now Jarsey to the 
United States of Anerica, and over which the United States 
has jurisdiction, and within the jurisdiction of thig court 
felonieusly did forge and counterfeif a sertain character 
meant to represent the seal of tha New Fngland Phonograph 
Company, a corporation duly organized and existing under 
‘and by virtue eof the lawa of the State of Mains, which 
‘character’ was meant to represent the corperate seal of 
said company, and was affixed to a bill ef compleint pure 
porting to be filed in the said United States Cireuit Ceurt 
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‘te by said New England Phonogr:ph Company ugainst Thomas A. 

W ‘ 5 Edison and others, defendants® (then quoting the bil2 of 

- 4 complaint at length) “with intent to prejudice, injure and 
Be 7 demage the said New Fngiand Phonograph Company, he the said 
i Janes IL. Andem at the time he so forged and counterfeited 
the said false, forged and counterfeited character, then 


Se 


he ik and there, “ell knowing the same to be false, forged and 
if counterfeited against the statute of ‘ew Jergsy in such 
case made and provided, to wit, Seetion 197 of the Orimes 
Act (Pamphlet laws of 1498, p. 448), (which by foree of 
section 5392 of the Revised Statutes of the United States, 
and the act of July 7, 1898, volume thres of the United 
States Compiled Statutes, p. 3662, Sea. 2, ia made an of~ 
fence) contrary to the ferm of the statute in such case made 
and provided" ete, 
| : The prefatery avermeonts and termination are tis 
sane in @ench count. 
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Assuming the erime alleged to be a forgery 
and assuming that it has been committed in the way, and at 


the place, and under the circumstances set out in this in- 


dictment, has this court jurisdiction? 


THR JURISVICTION OF THE COURT I6 UNDOUBTED, AND 
THERE IS NO SUBSTANCE IN THE FIRST FOUR CAUSES OF DEM 





An examinatien of the authorities discloses that 
whenever an crime is committed upon territery, jurisdiction 
over which has been ceded by any State to the United States 
the Pederal. Courts have exelusgive jurisdiction to try the 
alleged offender. The subject was elahorately considered 


by Mr. Justice Field in Fort Ieavenworth RR, Oo, v. Lowe, 
114, U.8. 525, and the conclusion, after thorough disquasion 
there reached that the jurisdiction of the United States 
Courts is exclusive ever criminal offenceg committed in ¢r= 
eotions, mildinga and land used for publie purposes by the 
Yederal Government, jurisdiction ever which hap been ceded 
by the States to the United States. He says (p,539)}: 

"Where, therefore, lands ara acquired in any 


other way hy the United States within the limits of a state, 
than by purehase with her consent, thay will hold the lands 
subject to this qualification; that if, upon them forts, ar- 
s¢nala or other public budldings sre eregted for the uses 
of the General Government, such buildings with their appure 
tenanees as instrumentalities for the execution of its powe 
ers will he free fron any sich interference and juriadiction 
of the State as would destroy or impair their effeotive use 
for the purposes designed. Such is the law with reference 
to all instr we rtalities created by the General Goverment. 
Their exemptien from State control is essential to the inde- 
pendence and sovereign authority of the United States with- 
in tha sphere of thair delegated povwera. But when not uged 
eas cuch instrume ntalities, the leglaleative pour of the 
Btate over the places eaoquired will be as full and com 
plete as over any other places within her limits.” 


A This case is also aithority for the principle 
that whenever jurisdiction ever lands owned and thus cooue 
Wag “ 
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pied by the Federal Sovernmnent haa been ceded by the Btate, 
such cession importing a benefit, acceptense thereof will ba 





presumed, and under such circumstances Federal jurisdiction 
and control are complete, ghee 
Yollowing thefore going is Benson y. fhe Unt ted 
States, 146 U.S. 325, where one Benson wae indieted in the 
United States Court for the Distriot of Kansas, for a 
murder alleged to have been committed at the Fort Teaven= 
worth Military Reservation. Being convicted, he appealed | 
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to the Supreme Court of the United States, and among other 
things attacked the jurisdiction of the court. Mr. Justice 
Brewer, after referring to Porth Leavenworth v. Lewe and 
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wh A others (supra) says: 


| ae 3 "It was held in those cases that the act was a 
‘ie valid cession of jurisdiction to the General Gover mu nt; 
oS and that although it did not ape ar that any application 
Bees hed been made therefor by the United States, yet as it eone 
Bhs ds forred a henefit, acceptance of the cession was te b® pree 
Bee sume@. It was conceded that Article 1, Seotion VIII of the 
mf Constitution was not applicable, as there wag not within tie 
“ie teras of that section, a purchase of the tract by the con- 
ava sent of the Legislature of the State, but it was dee Aded 

| _ thet while a State has no powr to cede away ita terratory 
to a foreign country, yet it can transfer jurisdiction to 
the General Government, * | 
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The opinion of the Court in Ghicage & Pacifie 
Railway v. MoGlynn, 141 U,8. 642,546 was alse quoted with 
appreval; 
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oie "We also held that it ia competent for the legis 
. y _ lature of a State to cede exclusive guy Aus onze® over poseee 
i needed by the General Governuent in the execution of ite 

es. powers, the use of the places being in fact ao much for the 
ew 7 people of the State ag for the people of tha United States 

é e Rai ' gensrally, end such jurisdiction necessarily ending vhen the 
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of the view that the United States Courts have exqlugive 
jurisdiction over crimes committed in a territory, jurise 
diction over which has been ceded hy the State to the Peder- 
al Goverment, and which is used for govermental purpoage. 

To the same effeot see Palmer Barrett, 162 U.8 
599, 





; See also Hamburg American Steamship 6 : 
196 U.S. 407; United States v. Lewis, 111 Ped. Rep. 630, 

A leading case is In re Enadd, 74 Fed. Rep. 41, 
where speaking of thia, the opinion saya: 


o 





"The cession of jurisdiction over a given terri- 
tory takes the latter fron within, and places it without 
the jurisdiction of the ceding soveréignty. After a State 
has parted with its political jurisdiction over a given 
treot of land, it oannot be said that acts done thereon are 
against the peace and dignity of thea State, or are viclat- 
iens of its laws; and the State certainly cannot claim 
jurisdiction criminally, by reason of acts done at places 
beyond, or not within its territorial jurisdiction, unless 
by treaty or statute it may have retained jurisdiction ever 
its own citisens, and even then the jurisdiction is only 
ever a person as a citizen.® 
To the same effeet, see "United St 
84 Ped, Ren, 622, 
| The case of Share 211, 24 Fed, Rep. 726, ap- 
‘plies the general principle to the place in a Federal Buble 
ing where the Federal Court ia held. That is a case ano 
_ which testimony was being taken in an eation ponding in 
the Ciroudt Court of the United States for the 9th Gire 
(uit and District of California, before an Examiner in Char 
! cary of gnid Court ins building purchased by the United 
| States, with the consent of the State Legislature, for the 


erection of & custom house and other necessary public buile- 
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ings, and so used. Various ocourrences took place at the 
exemination which were subsequently held to be conterpt of 
Court, In this case it was held that: 


"The United States Court has exelusive jurisdio- 








ate ge ' tion of offences committed in places in California purchased 
oases ae by the United States with the consent of the State Legis- 
fe & | lature for the erection of a custom houss and other necsse 
Be in fy sary publig buildings, and so used, * 
3 ae i 
Beets" Justice Field, at the cena luaion of his oral de- 
pe as Gision said: 
_ aig °t A ' 
ae ae 
Bia? “Hr Justice Sawyer will explain for tho benefit 
aia of counsel the statutes of congress, It is te be observed 
Bei? ¢ here that the block embracing this building and. the custom 
Bee h us@ is under the exclusive jurisdiation of the United 
Mer States. Every offence committed within it ia an offenge 
peg against the United States, and here the State has no juris- 
a diction whatever, ® 
i) ie Vr, Justice Sawyer subsequently salids 
ae "As was remarked by the presiding justice this 
a budlding is under the exclusive jurisdiction of the United 
EAE Ug States. The block on which it stands has been purehased 
Bees is te by the United States from the State of California, by the 
oy ade consent of the legislature, for the erection of the publie 
sa buildings upon itz and it ig by the constitution thus placed 
oe under the 6xelusive jurisdiction of the United States. All 
Bey far offences oanwitted in this edifice, or upon the block of 
eS iand upon which it stands, we offences against the United 
aan oe States, punishable exclusively by the national courts, 
Ba it : This point was authoritatively deo idea at the last term of 
i‘ m the Fhupreme Court of the United States, in the case of Port 
Ro Rep. 995. very offence recognized hy law, from the highest 
Bere ye down to a simple assault, comuitted in this building, or on 
‘ this block, is an offence against the United States, and 
punishable as such hy the courte of the United States. The 
United States statutes have not defined specificaliy, in 
* terus, «very offence, hut they have defined a mumber of the 
‘Sg gravet class, and than made a general provision covering - 
! ell others. Seetion S301, Rey. St., provides as follews: 
e "If any offence he committed in any plage which 
has haen, or may hereafter he, coded to and under the jur- 
_ dsdietion of the United States, which offense ia not pro- 
| Rtba¢ed, or the punishaont thercor is not specifigaliy pro- 
7 | wided for, by any law of tin varene States, such offense 
& 
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shall he liable to and receive the same punishment as the 
laws of the State in which suah place is situated, now in 
force, provide for the like offence, when conmitted within 
the jurisdiction of euch state.’ | 

Thus an act not specifically made an offance by 
the statutes of the United States, but whioh is an offence 
under the lava of the State vwherin performed, io mais, by 
this general provision, also an offence under the laws of 
the United States, and punishable by tho sama pensities 
wich are inflicted under the lava of tle atate.* 


In Martin v. House, 39 Wed. Rep. 694, pro- 
cess issued out of a State court on a judgment lien te which 
land, sold to the United States and over which jurisdiction 
had been ceded by the state legigiature, was subjeat at the 
time of the sale, and it was held that such a lien oould 
not affect the title thereto. The place in question was a 
building ereated at Little Rock, Ark,, for the accomodatian 
of the United States Cirguit and District Courts, Post Of- 
fice, Internal Revenue and other government effducn, 

My, Justice Brewer in deciding the case 
cites the act of Congress providing for the purchase of the 
site and for the constrnuotion of the building, and the act 
of the legislature of Arkansas consenting to the purehase 
thereof, and than says: | 
exclusive jurisd oth en cee th ing tre Ae yp mune 4 ee me 


ited Staten goverment, and this by virtue of section 8, art 
1, of the United States manstitution,*® SOaace ie 


In U.S. v. Tucker, 122 Fed. Rep. 628, on 
demurrer to indietment invelving tiie very question (at 


| Pag® 619), the Court saya: 


q 


/ 
| 


| | °Tho soventeenth clause of Segtion 6, Arte 
Zole 1, of the Constitution of tha United States provides 
that Congress shall hare power "to exercise exclusive legis- 
ation 3n all cases whatsoever, over such district (not 
exceeding two miles square), as may, by aeusion of partie 
ouhar stints, ond the eqcepbance of Congress hecene the seat 


So 


‘ a - i H és = 7 a 1 H é 
i fs | eh OE : Ps 12 i 5 a" iri & 54 
7 1 - A 
# Bee J : is =| Fr ao = . Fi "| T: rd ‘ ie 1 r “ j a” bs 
| 5 ' Ve ) 4 las . Hi 1 Z Ce ( 7 * a a , : : iat 4 yi any y 
f r ad, RT 3 ‘ey - 1 3 # A . i ‘i ‘ ] ia 
\ a t . ‘ Lf - : } "Te Ks 
i! a } & han 
h : ee " \ 
Y 2 i. j 


~ Raymond:R. Wile 
teh Lebrary 





4 

: at 
Sree, | 

= 


=f 

af . = 

i ge 
7. 4 


i> a | 
4 bre a al 
Pw. Ea 1 


ee . 

a ee ee : Z 

r ee ge eee = 
a a 


= ms : tr F 
# ; " sire? . F 
ea eae a. es : 

a a el awn ! ae 


a 
, 
a 


‘ 
a eel 
zz td = = 5 
a ee 
i = a 
7 ria tat ima 
at 
—s 


,, 


‘ = 
- 4 leas . 7 ~ hh ' 
aa : 


Re ere ak 3 
= = as ~h 


a 


ss 7 ty 

= RS 

{a ee 
i 


ad tle 
q 
ral 


ll 


se 
Ps 
— 


: 


Amt 


wari . * 
7 pe celle a 
. 4 eo 
as = 


= i Hay Pet rs ch 
‘= a eye 
t ae r 
J mn.” § a any 
= 


Bo Le eho * 
eee 
CM ah it a ete gts 
= 


, 
ai ocd. eee 
Be Ui ae 
Pe bot Z 
rb P 
’ : ‘, dol = 
= Ve int 
pes, : 1 ee 
fn i | i Pe ; 
=u A ; 
Pie 
fs ne be ea : 
of ss ; A ls i " 
Lo zu 
2 PRE 
“ L a Y 
ie eet 4 i oH 
es a eae 
f oa f 
he tu 
ay Doe ed 
a at 
a ll’ 
a. 
} iP ee ATG, 
; ee 4 
“oe be 
- 





As \ 
ee, 
ms 

“9 ; is 
% 
oe 
+“ "hs i , 
ed at 
7 Ly me os a 
3 * i, - 
ae gs yi 
—s um & 
” re 





of tha goverment of the United States, and to exeroiae 
jike authority over all beng purohased by the consent of 
the legislature of the state in which the same shall be, 
for the erection of forts, magazines, ersenais, dockeyards 
and other needful buildings, '* | 

"Yor the purpos@s of this case that provigien 
would he expressed with perfect accuracy in thia language, 
viz: ‘The Sengressa shall have power to exergiss exolusive 
legislation in all cases whatsoever over ali places pure 
chased by the consent of the legislature of t state in 
which the same shall he, for the erection of forty, magas- 
ines, arsenals, dockyards, and other needful buildings.'* 


“2. I think, the osding of tha land by tip 
atate probably constituted a ‘purchase’! thereof by the Un- 
ited Siates, in the broad sense ef that word, Bouvier's 
Law Dictionary. If, however, there was not, in the tech’ 
nical sense, a purchase,’ but only a voluntary legislate 
ive cession or gift to the United States, not only of the 
legal title thereto, but also of jurisdiction over 1%, thon, 
while there might be binding conditions annexed to such a 
cession, still the act of February 20, 1836, above referred 
to, is ample to maintain the exclusive right and power of 
the general government to legislate over the *place’ desorib 
ed in the Sndictment. The only right reserved to the state 
in the act of session was that of serving thereon any proe 
céss that might issue from its courts, 

In the opinion of tra court, both ea pur'enhase 
with the conrent of the state and an express cession of 
jurisdiction are not necessary to the powers and rights of 
the goverment. TRither will be sufficient if the pl is 
owned hy the United States and is actually used for govern 
nental purposes. In thig case, howver, we find both,* 


See also U. S. v. Moagar, 37 Ped. Rep. 875, 
in U. 8. v. Donlon 6 Blatch. 284 it wag held: 


"The Gireuit Court of the United States for the 
Bastern Dintrict of New York has, by virtue of the act of 
March 23, 1825, jurisdiction of an indictment for an assault 
to kill committed in the Navy Yard at Brooklyn, * 


This subject is treated in Rose's Code of Pederal 
Procedure, segtion 26, page 197, vol. 1, where the author 


Bava? 


"There ar@ many cas@s in which the Federal govern 
mémt hes anquired lands and a cession of jurisdiction there- 
over, for the purpose of erecting forts, mazegines and are 
g@ ng, armnories, deakyards or navy 8. Among tother 
needful budldings,* to accomodate ch exclusive juris- 
diction has been agduired are, places for an asylim for die 
_ abled volunteers, for a post office, for an appraiser's 
| bullding, for post office, Federal Gourte, Anternal reve me 
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ee 
offices, etc., for maintenance of locks and dama. The Con- 
stitution oreates an exclusive jurisdiction on purchase wit 
legislative consent only where the purchase is for the pur- 
posés enumerated in the constitution. Henee it has been 
. held that purehase hy legislative consent, for a soldiers’ 
4 home, would not, ipso facte, create exclugive jurisdiction, 
| thoush the rower of the State to g@feant such a jurisdiction 
| is conceded. Other authorities however, do not seem to 


have applied the rule dont eneris to the construotion 
of "other needful bubldings®, but have given the phrase a 
liberal interpretation, and a late case maintaing that land 
for lecks and dams on a canal is within the phrase. 80 alec 
Congress in ite legislation has gone upon the theory that 
urisdiction might be acquired over lands for national ceme- 
eries under this clause of the constitution, though that 
is ea far ory from lands for "needful public buliding®. It 
hes declared that upon payment of the purehase price of land 


, ? 
- © 
: _ 
3 
ee a ee - “ 


% 4 acquired for that purpose exclusive Pederal jurisdiction | 
ised) G shall arise thereover; and that after the assent of a state 
ae , has been chtained, complete Pederal jurisdiction shall vest 
a ed) as provided in the clause of the Constitution here uder 
pie ae i consideration. So long as the State's assent te a purehase 
Be a z is acgompanied hy a cession of jurisdiction, it is immatere 
toe gee ial that the land is not acquired for “other needful hufild- 
Ba. 8 ings®, in any proper sense of that ‘erm,* | 
t ing t fet a 
; rs t! ae 
a i Yume rous cases are cited sustaining the various 


propositions contained in the aheve paragraph. 
‘ The fifth cause of denurre $a3= 
i "Because the orime alleged in the indictment is 
: barred by the statute of limitatiens.® 
i “Seetion 1044, Rev, Stat, of the United States 
% fixes the periled of limitation at threa years, 


Bee page 727, compiled statutes of the United 


Bea oe Stat én. 
q : ‘a The crime alleged in the indictment was committe 
ae: ed in May, 1905, and within three years prior to the find- 
ve he ing of suoh indictment. 
x e The sixth causes of demurrer is as follows:- 
$ Lays, "Because it dees not appear from the indictment 
- that the purperted seal is net the corporate seal of the Kew 
x England Phonograph Company." | 
Fake It is respectfully urged that it is not necess- 
_ ery to allege in the indictment that the purported seal is 
phil rie ¢ . 3 , Tt ; 1 me : ' : “ y é ip TT. : | . Ht y | 
‘ ¥] | ed ; | (| | psa » » Raymond R. Wile 
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not the corporate seal, etc., for the indictment speaeifi-= } 
c ally says that the defendant did "forge and counterfeit 
a certuin character meant te represent the seal of the New 
Fngland Phonograph Company." Whether it did or did not 
represent the said seal is a question of fact not debate 
able upon this motion. The seal affixed to the bill ia a 
plain, ordinary red paper s@al and dees not purport on its 
face to be the seal of the New FPngland Phenograph Conpany. | 
A corporation may pro hag vie @ attach or 
use any seal, if done with proper authority, whether it be 
t he ordinary eal of the company or net, te a paper ree 
quired to have a s@ak and to be filxed in court. But in 
this ease there ia nothing on the face of the bill or of the 
indictment to show that such a seal was contemplated. 
Therefore the indictment is sufficient and properly charges 
the defendant with the crime of forgery. 
The seventh cause of demurrer is as reliever 
"“Bedause it dces not appear from the indictment 
that the character affixed to the Bill of Complaint therein 
set forth was not affixedby the persons named in such bill 
as President and Secretary of the New Bngland Phonograph 


Company hy the authority of the New England Phenograph Come 
PaMY » | 





No requirement would seem to exist that the ine 
dictment should state tho “charagter® affixed to the bill 
of complaint was not affixed by the authority of the Few 
England Phonograph Company because if such authority had 
been granted the affixing of the seal might still be fore 
gery. A conspiracy between the officers of the corporation 
and the defendant to attach a forged seal to a pill of come 
picint would not in any way detraot from erohange the crimi- 

“a 11. 
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nal character of the act performed hy the dsfonlant. 

The eighth cause of déemyrrer is: 

"Bsqause it appears from the Bil} of Complaint 
set forth in the indictment that the alleged forqed charact- 
er was affixed by an agent, whish agenoy is set forth upon 
the face of the Kill of Complaint end there is no allegation 
that such persons purporting to be such agents wera not in 
fact such agents. *® 

The gevernme rt denies that it appears from the 
bill of complaint set forth in the indictment that the 
alleged forged character was affixed by an agent, or that 
auch agency ig set forth on the face of the bill of come | 
plaint. But even if this were net so the fact of Andem 
being an agent, or secretary, of the company in no wise 
justifies him in ferging the companies seal. If he were 
a¢oretary it might be urved that as such he was the agent 
of the company for the purpose cf attaching 4ts proper 
corporate seal to instruments requiring 1%; but his nasuned 
ssoretaryship (which, in fact, does not appear) does not. 
justify his using a forged character to represent sugh n@al, 

The ninth cause of demurrer is ag follows: 

"Because it appears upon the face of the bill ef 


ccmplaint set forth in said indictment that the purported 
seal was affixed and the bill sdgned by per eons appearing 


upon the face of the bill to be agentes. 


This doses not so appear in the hildi ef come 
plaint, but if it did, for the reasons last above stated it 
would make no difference. 

‘The tenth cause of demurrer is: 


"Beeauege the seal of a eer is not within 
3,* 


| seotion 197, New Jersey Crime Act 


This seems to reise a question of what in inte nd- 


| @d by the use of the word “character® in the New Joraoy 


| statute, 
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It is difficul:. to understand what the Legise 
latura intended when it, used the word "character™ if it 
were not just such a thing as a seal or synxibel, 

: If it be contended that the word "sharacter* 
4s a missprint of the word cae an examination of 
the history of the legislatien shows there is no basie for 
this clain. 

By « supplenent to the crimes act in the lawa of 
1882 {P.L, 18862, p.94) the word “character” is for the 
first time used in the coleation the false inperacnation 
of which in, made forgery. At the same time the word 
scbapereoet which existed in the previcus act for many 
years, was omitted. In 1398 the orimas act of New Jersey 
was revised hy a commission consisting of Hon, J, Franklin 
Fort and others and the word "character" contained in the 
supplement of 13882,was retained in the revision of 1308, 
Stermonth's English Dietionary describes tue 
word "character" as derived from the Greek word *eharaek- 
ter® and the latin word "“Character®, moaning "an engfaved 
mark", and he defines "Character" ag °A mark cut on anye 
thing.* | 
The seal attached to the hill was 9 mark eut on 
red paper, forming a wafer, 
Stormonth gives etsynonyms of “gharagter® among 
cthers, the following, “stamp", *form", “Mould* and *ehape*, 
Hance, it seems the word "“sharanter” means a 
| geal, - fer Stormonth desoribed the word *s¢al" (as a 
| * noun) as derived from the Latin word "signum®, meaning 
! "a mark®, and as “character® is derived from tha Greek and 
eae mana words maaning “An engraved mark®, and eeerené aes 
a 
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"A mark cut on anything", it must include a seal. 

Webster defines the word "character" thus "1, To 
en grave, to Snair Stes 2. Te distinguish by particuler 
marks or traits, to describe, to characterize, * 
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In this connection he says "See seal (m)*. 
He defines "Seal" (n) as "A littie figure or 
image", “An engraved or inscribed stamp used for making 
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an impression in wax or other seft substance to be attuched 
to 3 document or otherwise used by way of authentication 
or seour ity," 

As a verb, he defines it as meaning “To affix 
oné*s seal, or a neul®, 


It would therefore eappcar that the meaning of the 





word "character" as used in the New Jersey Statute covers 





me: “| the making of a seal, and it is the false mking and uttere 
ye : ing of the seal of the New England Phonograph Company which 
ag ai is the gravamen of the present indictment, 
* Ths case of Reg. ve Collins, 1 Vox @.0., page 57, 
a S helds that the affizing of a seal to a genuine signature 
Es a. J to a document which is invalid without a seal is a forgery, 
Ri LA In People Ws Grenam, 1 Sheld,. 164, the Gourt said 
g : by “Impressing and plaoing an official stamp on a 
‘egal cerporation instrument, which, if true, would be the proper 
Bef s, assuranes that the instrument had been duly issued and was 
Ba! binding upon the corporation, is forgery*, 
ae SA : AS TO THR SUFRICIFNGY OF THR INMICTNENT, 
the eleventh cause of demurrer is as follows: 
*Rooxuse it appeara upan the face of the indict- 
rt that no person could have been injured, damaged or pro 
fe iced by such alleged forgery, and it is apparent fron the 
: ndietnent that there was no intent to pre judies, Anjure oF 
| ‘Gamage any person or corporation and there is no sufficient 
iw ‘allegation of an intent to daxag, injure cor prejudice." 
ay Oe a ok era Gath e hiswe G8 PLA Se otal dace Wat Bhs Sie ae mace ar Aler  SC ee REA 88. Raymond R. Wile 
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The indictment alleges that Andem *feloniously 
did forge” eta., “with intent te prejudice, injure and 
danare the said Yew Fngland Phonograph Company®, 


In Wast_v. State, 2 Zah. 213, objection was made 
to the formo the indictment as follows: 


"It nowhere appears how a deed made‘ in 1760 fron 
Buffin to Fllis could he to the prejudies of Kerlin*. 


In deciding this case ¢.J. Green at page 232 said 


"Whether this objection he valid depenia entirely 
upon the leral effect and operation of the statute upon 
which the Andictment is founded, 

It ls usually sufficient if an indictment he se 
franed that the offence ts described in the words of the 
statute or acearding to ifts legal effeat and operation * 
RUS M 

"Thus, in an indictment for Bbpll nll it is necer 
sary to aver that the act was done with i nt to defraud, 
for that in male by the atatute an eesential ingredient of 
the offence. Fut how, or in what manner the party was to be 
defr aided is no ingredient of the crime, and, all the anth- 
oritien agree, need not he set ot in tue indigtzent®, 


And later eon in the opinion the Gourt says: 


"Rut the casas. all agree that it is ah necesser 
to show wnon the face of the inad nin how or t 

the party is to be defrauded. That is a matter o “ 
woon the triel., It is enough, if hy tebe aspay ts he Rar 4 
defrmided, upon the face of the indictment. That it is not 
necessary to show upon the ‘ace of the indictment any ‘a 
parent connection hetween the transaction and the party te 
be defranded, is apparent frem the precedents” eta. 


See also Arnold Ve Cobb, 3 HiIl. & Je Mie, 219 
22 AM. NEGo, 302. 






The twelfth canse cf demurrer is general and 
nasd not he speeifically axswered. 
Respeoctfuliv submitted, 
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United States District Court, 


Nistrict of New Jersey. 


United States, ) 


vs, ) On demurrer to indictment, 
James J,, Andem, ) 
Mr. John B, Vreeland, United States District Attorney, for 
the United States, 


Mr. J. Merritt Iane, for the defendant. 


LANNING, District Judge, The indictment charges 
that tne defendant James L. Andem "on the nineteenth day of 
May, in the year one thougand nine hundred and five, at 
Trenton, in said (this) district, in the office of the 
clerk of the Circuit Court of the United States in and for 
said district, in the United States government building 
erected on lands ceded by the State of New Jersey to the 
United States of America, and over which the United States 
has jurisdiction, and within the jurisdiction of this cour} 
feloniously did forge and counterfeit a certain ‘character? 
meant to represent the seal of the New England Phonograph 
Company, a corporation duly organized and existing under 
and by virtue of the laws of the state of Maine, which said 
‘character’, so meant to represent the corporate seal of 
the said company, was affixed to a bill of complaint pur+ 
porting to be filed in said United States circuit court by 
said New England Phonograph Company, complainant, against 
Thomas A, Edison and others, defendants, on the day and 


year last aforesaid," The indictment then sets forth a 
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copy of the alleged bill of complaint, which appears to 
have a Seal annexed thereto, to be signed by the president 
of the New England Phonograph Company, and to be attested 
by the defendant as secretary. The indictment also charges 
that the defendant committed the alleged forgery "with in- 
tent to prejudice, injure and damage the said New England 
Phonograph Company, he, the said James L. Andem, at the time 
he so forged and counterfeited the said false, forged and 
counterfeited 'character' then and there well knowing the 
Same to be false, forged and counterfeited against the 
Statute of New Jersey in such case made and provided, to wif 
section 197 of the CrimesAct, Pamphlet Laws of 1898, page | 
848 (which, by force of section 5391 of the Revised Statutes: 
of tne United States, and the act of July 7, 1898, Volume 
5 of the United States Compiled Statutes, page 3652, sec~ 
tion2, is made an offense), contrary to the form of the | 
Statute in such case made and provided, and against the 
peace and dignity of the United States." There is also a 
second count for attering and publishing the alleged 
"Character", and a third count for procuring the forgery 
of the "character", 

Section 2 of the Congressional Act of July 7, 1898, 
(50 Stat. Large, 717) is as follows: "That when any of 
fense is committed in any place, jurisdiction over which 
has been retained by the United gtates or ceded to it by a 
State, or which has been purchased with the consent of a 
State for the erection of a fort, magazine, arsenal, dock+ 
yard or other needful building or Structure, the punishment 
for which offense is not provided for by any law of the 


United States, the person committing such offense Shall, 
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upon conviction ina circuit or district court of the 

United States for the district in which the offense was com 
mitted, be liable tc and receive the same punishment as the 
laws of the state in which such place is situated now pro- 
vide for the like offense when committed within the juris- 
diction of such state, and the said courts are hereby vest~ 
ed with jurisdiction for such purposes: and no subsequent | 
repeaa of any such State law Shall affect any such prosecu- 
tion", 

It was admitted on the argument that there is no pro- 
vision in any Congressional act prescribing ta punishment 
for the alleged offense, The indictment therefore rests 
upon the theory that the section of the Congressional act 
above quoted incorporates the provisions of section 197 of 
the Crimes Act of the state of New Jersey. That section 
(New Jersey Peamphlet Laws of 1398, p, 848) is as follows: 
"Any person who shall falsely make, alter, force or counter~# 
feit, or cause, counsel, hire, command or procure to be i 
falsely made, altered, forged or counterfeited, or will~ 
ingly act or assist in the false making, altering, forging 
or counterfeiting, any record of other authentic matter of 
a public nature, character, letters-patent, deed, lease, 
writing sealed, will, téstament, annuity, bond, bill, | 
writing obligatory, bank bill or note, United States trea- 
Sury note, check, draft, bill of exchange, promissory note 
for the payment of money, indorsement or assignement of any 
check, draft, bill of exchange, or promissory note: for the 
payment of money, or any acceptance of a bill of exchange, 


or the number (or) principal sum of any accountable receipt 
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witee 
for any note, bill or other security for the payment of 
money, Or any warrant, order or request for the payment of 
money, or delivery of goods or chattels of any kind, or any 
acquittance Or receipt, either for money or goods, or any 
acquittance, release or discharge of any debt, agcount, 
action, suit, demand or Other thing, real or personal, or ) 
any transfer or assurance of money, stock, goods, chattels 
Or Other property whatsoever, or any letter of attorney, or 
other power to receive money, or to receive or transfer 
stock or annuities, or to let, lease, sell, dispose of,alien 
Or convey any goods or chattels, lands or tenements, or 
Other estate, real or personal, with intent to prejudice, | 
injure, damage or defraud any person or persons, body po- 


litic or corporate,or who shall utter or publish, or cause, 





counsel, hire, command or procure to be uttered or pub» 


lished, as true, any of the above false, altered, forged 


aes a 


re | or counterfeited matters as above specified and described, 
3 knowing the same to be false, altered, forged or counterfeit 
~ed, with intent to prejudice, injure, damage or defraud 
on any person or persons, body politic or corporate, shall be 
guilty of a hizn misdemeanor," 

The defendant alleges twelve causes of demurrer, 


A : They may be embraced in these four points: First, that the 
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cs Seal of a corporation is not a thing the forging of which 

“wy may be punished under section 197 of the New Jersey Crimes 

act; second, that the ajleged offense is barred by the 

Statute of Limitations: third, that this court has no juris~ | 
diction of the alleged crime; and, fourth, that the indict- | 
ment does not set forth any crime under:section 197 of the | 


New Jersey Crimes act, 
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: its existence and its contents, 


that state, it is binding upon the federal courts, 
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a5 
In considering the first question, it will be ob- 
served that the name "Character" in the 197th section of the 
New Jersey Crimes Act, seems to be incongruously associated 
with the names of the other things the forgery of which is 
denounced, All the other names in the section relate to 
written or printed instruments or papers, From 1796 to 
1382 (see Patterson's Laws 215, sec, 42; Revision of 1847, 
p. 271, sec. 48; and Revision of 1877, p. 257, Sec, 173) 
the law prescribed a penalty for the forgery of any , 
"character", In 1382 (N.J. Pamphlet Laws 1882, p. 95) 
the word "character" was substituted for the word "charter". 
The same suostitution was carried into the Revision of 
1895, as shown in section 197 above quoted, That the sub- 
stitution of the word "character" for the word "charter" in, 
1882 was a clerical errcr on the part of some one is al» , 
together probable, But I have examined the engrossed act 
of 1882 , on file in the office of the Secretary of State | 
of the state of New Jersey, and find that the word "characts 
8S" is also there substituted for tne word "charter", The : | 
rule of practice in the courts of the state of New Jersey 
does not permit an engrossed act of the legislature duly | 
passed, signed, approved and filed » to be contradicted by | 
any evidence whatever, It is conclusjve evidence both of 
Pangborn ” Young, 52 
N, J. Law, 29; Freeholders of Passaic v. Stevenson, 46 N.J, 
Law, 175, 184; Mason v. Cranbury, 68 N.J. Law, 149, 160; 
Standard Underground Cable Co, v. Attorney General, 46 N.J. 
Equity, 270, 276, Such being the rule of the New Jersey 
State courts concerning the construction of the statutes of 
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cf South Ottawa v. Perkins, 94 U.S. 260; Post v. Supere 
visors, 105 U.S. 667. Besides, the same rule concerning 
the conclusiveness of an enrolled copy of a @ongressional 
act obtains in the Federal courts, Field v. Clark, 146 
U.S. 649; Harwood v, Wentworth, 162 U.S. 547, The court 
cannot, in view of this rule, consider the word "character" 
as meaning “charter", and I think the seal of a corporation 
must be regarded as a "Character" within the meaning of the 
law, 

Second, Is the alleged offense barred by the stat- 
ute of limitations? 4lthough cases may be cited where such 
yiefense has been supported on a demurrer, the weight of 
Opinion is against that practice. For the federal courts, 
at least, the practice is not permissible. It was de«+ 
cided in United States v. Cook, 17 Wall. 168, that the 
Statute of limitations cannot be taken advantage of by 
demurrer, See also, United States v. Brace, 145 Fed, 703, 
and Greene v, United States, 154 Fed, 401, 411. These 
cases show that the defendant may have the advantage of the 
Statute of limitations at the trial, if he be entitled there, 
£0, u 


Inasmuch, however, as the question whether the 
Statute of limitations furnishes ‘a good defense in this 
case has been fully argued by counsel, it may not be in= 
appropriate to make some further observations, The in~ 
Gictment alleged that the offense was committed May 19, 1905 
The bill of indictment was returned at the September tern, 
1907. If the limitation of three years prescribed in sec= 


tion 1044 of the United States Revised Statutes és appléca- 


, ble, it furnishes no defense for the reason that the indict~ 


ment was found within that period; but if the limitation 
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prescribed by the law of the state of New Jersey is appli- 
cable, the defendant may have a good defense, for that limit 
-ation (see New Jersey Criminal Procedure Act, P.L, 1898 pp. 
919 sec 152) is as follows: "no person or persons shall 

be prosecuted tried or punished for treason unless the in-=- 
dictment for the same shall be found within three years 

next after the treason shall be done or committed; nor shall 
any person be prosecuted, tried or punished for any offense, 
not punishable with death, unless the indictment shall be 
found within two years from the time of committing the 
offense or incurring the fine or forfeiture; provided 

HHK HH KX RX KX KX «ONCthing herein contained shall extend to 
any person fleeing from justice", This section, so far 
as it affects the question now under consideration, has 
long stood without change. The section of the federal 
Statute, on which the indictment is founded, as already 
quoted, provides that if punishment "is not provided for 

by any law of the United States" the person committing the 
offense shall, on conviction, "be liable to and receive the 
Same punishment as the laws of the state in which such 
place is situated now provide for the like offense when 
committed within the jurisdiction of such state," The 
material question therefore is, what punishment could be 


imposed 6n the defendant under the laws of the state of 


New Jersey if a like offense had been committed within the 


jurisdiction of the state, The element of time has no- | 
thing to do with the nature of the offense, for, as was said 
by the Supreme Court in United States v. Cook, supra 
“time is not of the essence of the offence, " True, if the 
~ 
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alleged offense had been committed within the jurisdiction 
of the state of New Jersey on May 19, 1905, and an indict+ 
ment had been found in a state court against the defendant 
in September, 1907, the New Jersey iimitation might fur- 
nish to the defendant a good defense, But, as time is not 
of the essence of the offense, as the limitation prescribed 
by the Hew gersey law is in a different statute ‘thom.that 
which defines the offense, and as the section of the Con- 
gressional Act above quoted provides that the punishment 
to be imposed shall be the same as that which may be im- 
posed by the state of New Jersey for a like offense, it 
seems that the provision of the New Jersey state law which 


has been incorporated in the Congressional act is not that | 


_ part of the New Jersey Criminal Procedure Law which provides | 


that no person shall be punished for any offense, not pun- 
ishable with death, unless the indictment be found within 
two years from the time of committing the offense, but that, 
so far as the present case is concerned, it incorporates 
only that part of section 197 of the yew Jersey Crimes Act 
which defines the offense concerning the forgery of a "char~ 
acter", If this be true construction of the federal stat= 
ute, the case must be controlled by the provision concern=- 
ing limitations contained in section 1044 of the United | | 
States Revised Statutes,and not by the provision of section 
152 of the Criminal Procedure Act of the state of New Jer« 
sey, | 
Third, Has this court jurisdiction of the alleged 
crime? The defendant insists that the post office build» 


ing in which it is charged the crime was committed, is not 


(a “plaee" within the meaning of the section of the federal 
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law on which the indictment is based, Clause 17 of sece 
tion 8 of article 1 of the federal constitution provides 
that the Congress Shall have power "to exercise exclusive 
legislation in all cases whatsoever over such district (not 
exceeding ten miles Square) aS may by cession of particular 
states and the acceptance of Congress become the seat of the 


government of the United St-ates, and to exercise like 





authority over all placés purchased by the consent of the 
legislature of the state in which the same shall be for the 


erection of forts, magazines, arsenals, dock=yards and 
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other needful buildings", The argument is that as the 
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post office building at Trenton is neither a fort, magazine, 
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Sa arsenal or dock-yard, it cannot, by any proper application | 


of the maxim noscitur a sociis, be included in the words 
"Other needful buildings". But in Fort Leavenworth Raile 
road Co.v. Towe, 114 U.S. 525, Mr. Justice Field, after | 
declaring that a state is incompetent to cede her political , 


jurisdiction and legislative authority over any part of her 


territory to a foreign government without the concurrence | 
of the general government, at page 541, said "In their ree | 

ms 
lation to the general government, the States of the ''f 


Union stand in a very different position from that which | 
they hold to foreign governments. Though, the jurisdictien | 
and authority of the general government are essentially | 
different from those of the State, they are not those of a 

different country; and the two, the State and general govern | 
-ment, may deal with each other in any way they may deem | | 
best tO Carry out the purposes of the Constitution, It is 
for the protection atid interests of the States, their peo~ 


ple ‘and property, as well as for the protection and inter- 
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ests of the people generally of the United States, that 
forts, arsenals and other buildings for public uses are con- 
Structed within the States, As instrumentalities for the 
execution of the powers of the general government, they are, 
as already said, exempt from such control of the States 
as would defeat or impair their use for those purposes; 
and if, to their more effective use, a cession of legisla~ 
tive authority and political jurisdiction by the State | 
would be desirable, we do not perceive any objection to 
its grant by the Legislature of the State. Such cession 
is really as much for the benefit of the State as it is 
for the benpofit of the United States, It is necessarily 
temporary, to be exercised only so long as the places 
continue to be used for the public purposes for which 
the pro-sperty was acquired or reserved from sale. When 
they cease to be thus used, the jurisdiction reverts to 
the State," And in Chicago & Pacific Railway Co. v. 
McGlinn, 114 U.S, 542, Mr. Justice Field, referring to the 
case of Fort Leavenworth R. R. Co. v. Lowe, said, at page 
546: "We there held that a building on a tract of land 
owned by the United states as a fort, or for other public 
purposes of the federal government, is exempted, as an in-= 
strumentality of the government, from any suteh control OF 
interference by the State as will defeat or embarrass its 
effective use for those purposes, But, in order that the 
United States may possess exclusive pegislative power over 
the tract, except as may be necessary to the use of the 
building thereon as such instrumentality, they must have 
acquired the tract by purchase, with the consent of the 


State. This is the only mode prescribed by the Federal 
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-1i- 
Constitution for their acquisition of exclusive legislative 
power over it, When such legisletive power is acquired 
in any otuer way, as by an express act ceding it, its 
cession may be accompanied with any conditions not incon- 
sistent with the effective use of the property for the 
public purposes intended, We also held that it is com- 
petent for the Legislature of a State to cede exclusive 
jurisdiction over places meeded by the general government 
in the execution of its powers, the use of the places being, 
in fact, as much for the people of the State as for the 
people of the United States generally, and such jurisdiction . 
necessarily ending when the places ceasd to be used for 
those purposes", The same doctrine was re~announced in 


Benson v. United States, 146 U.S., at p. 330,in Martin 








4 v. House, 49 Fed, 694, in which case it was applied to | 
é lands purchased for a post office building; and in United 
ae States v. Tucker, 125 Fed, 518, in which case it was ap- 
a plied to land on which a lock in Green river, Kentucky, 
18 was constructed, : 
y Turning now to the case in hand, we find that by an 
a act approved April 4, 1872, entitled "An act granting the 
“ consent of the State of New Jersey to the purchase by the | | 
4 United States of certain lands for the purpose of the e~ , 
recticn of a public building at Trenton, end ceding juris- | 7 
aiction over the same", The state of New Jersey de« i ‘Belst 
clared, by the first section of the act, that the consent | 4 
of the State was given to the purchase by the United States | Y 
of the land on which the post office building in Trenton is | 
Situated, and that the United states should "have, hold, us¢ ne 
2 Apia alee : | i 
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occupy and own the said land or lands when purchased and 
exercise jurisdiction and control over the Samd and every 
subject to the restrictions hereinafter 


"That 


part thereof, 
mentioned," The second section is as follows; 
the jurisdiction of the State cf New Jersey in and over 

the said land or lands mentioned in the foregoing section, 
when purchased by the United States, sha]l be and the same 


hereby is ceded to the United States, but the jurisdiction 


hereby ceded shall continue no longer than the said United 
States shall own the said land or lands." By the third 
section it was provided "That the said consent is given 
and the said jurisdiction ceded upon the express condition 
that the State of New Jersey shall retain concurrent juris- 
@iction with the United States in and over the said land or 
lands, so far as that all civil prosess in 411 cases and 
such criminal or other process as may issue under the. laws 
Or authority of the State of New Jersey against any person 
oF persons charged with crimes or misdemeanors committed 
within said State may be executed therein in the same way 
and manner as @f such consent had not been given or juris- 
diction ceded, except so far as such process may affect the 
real cr personal property of the United States," By the 
fourth section it was provided that the jurisdiction ceded 
by the act should not vest in the United States until it 
Shovle have acquired title to the lands by purchase or 
grant, and that it should continue only while the land or 
lands should remain the property of the United States, and 
that during such pericd the land should be and continue to 


be exonerated from all taxes, assessments and other charges 
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which might be levied or imposed under the authority of the 
State. The fifth section provided that "Any malicious, wil- 


ful reckless or voluntary injury to or mutilation of the 


— 


grounds, buildings or appurtenances Shall subject the offend 
-er or offenders to a fine of not less than twenty dollars, 
to which may be added, for an aggravated offence, impri- 
sonment not exceeding six montns in the county jail or | 
workhouse, to be prosecuted before any court of competent 
jurisdiction," The sixth and last section provided that the 
act should take effect immediately. 

Applying to this act the doctrine of the cases above 
cited, it seems clear that the legislative and political 
jurisdiction of the United States over the land on which 


the post office at Trenton stands is exclusive, except 


that civil process in all cases and criminal process tn the : 
case of crimes or misdemeanors comaited within the state | 
may be executed on the post office property, and that the 

State shall have criminal jurisdiction in any case of ma~ | 


licious, wilful or reckless injury to or mutilation of the 
grounds or buildings. It is true that there may be diffi- 
culty in construing the words "other needful buildings" | 
contained in clause 17, seztion & of article 1 of the 
constitution so as to include a post office building with- 


out departing from the usual rule in applying the_maxim 


nositur a sociis or ejusdem generis, However that may be, | 
the cases show, as we have seen, that the federal govern- 
ment may acquire exclusive legislative and political 
jurisdiction over buildings not used as forts, magazines, 
arsenals or dock-yards, or for any other naval or military 
~ 
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purpose, It is reasonable that it should be so, The secu-~ 
rity of the public records preserved in the post office 
building where the federal courts also carry on their 
business, and tne conduct of the business of the dederal 
government in that building, demand that tne building shall 
be under the protection and autnority of the federal govern- 
ment, and where tne state has voluntarily ceded to tne | 
federal governnent its jurisdiction, or any part of its 
jurisdiction, over property purchased by the United States 
and used only for govermnental purposes of the United 
States, there can be no valid constitutional objection there 
-~to, The reservation by the state of the right to serve 
cévil and criminal process issued out of the courts of the 
State does not interfere in any respect with the govern- 
mental functions of the United States. It simply prevents ) 
any one from using tne property of the United gtates as 4 
Sanctuary in whicn he may escape from justice, Nor does 
the provision of the fifth section of the New Jersey act 
show that any intention to withhold from the federal govern 
-ment general lézislative and volitical jurisdiction over 
tne post office hnuilding. It is competent for the state 

to reserve such quthority over the property as it and the 
federal govermnent may agree upon, By the first section 
of the act of April 4, 1872, the state not only consented 

to tie purchase of the land by tne United States but also 
consented that the United States should “exercise juris~= 
diction and control over the same and every part thereof, 
Subject to the restrictions" in the act thereafter men- 


tioned, There are no restrictions mentioned in the subsee 
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quent parts of the act except the right to serve on the pro- 
perty civil and criminal process issuiny out of the courts 

of the state, and the rignt to prosecute any one who shall 
injure or mutilate the grounds or buildings, The con- 
cVYusion therefore is that this court ha s jurisdiction 

over the crime alleged in the indictment, | 

; Fourth. It is further indistad. byithe defendant 

that tne indictment does not set fortha crime under sec~ 

tion 197 of the New Jersey Crimes Act, Tt is argued that 

it is impossible that the New England Phonograph Company 

could be prejudiced, injured or damaged by the alleged 
forgery. It is said that neither the general practice 

in equity nor any rule of the circuit court of the. United 
States for the district of New Jersey requires the seal 

of a corporation to be affixed to a bill of complaint hit 
filed by it. And this is true. The answer of a core 
poration should be under its seal, but it is not necessary 
that a bill of complaint filed by a corporation shall be 

under its seal, But, though tnis be the rule of practice, 
the charge of the indictment is that the defendant forged 


and counterfeited a certain character, meant to represent 





the seal of the New England Phonograph Company , which 


jal 

um 
AR a Fa ark 
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Character was affixed to that company's bill of complaint, 


ak. 
i oe ee? 


ae witn intent to prejudice, injure and damage that company. 


a ate! 
ed 


| ae . How the complainant in the cause could be prejudiced, 
injured or damaged by forging the seal affixed to its bill 
of compaaint which purported to seek relief for the com~ | 
eae plainant only, the indictment does not disclose, The 


| pee question raised therefore is whether the indictment is 
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defective because it fails to aver any extrinsic circum 
Stances tending to show how the complainant could be 
prejudiced, injured or damaged by the alleged forgery. 1 & « 
there be a crime charged in tne indictment it consists of 
two elements, namely, forgery of the seal of the New Enge~ 
land Phonograph Company, and intent to prejudice , injure or 
damaze that company, It is a general rule Of law that a 
writin; invalid on its face cannot be the subject of for- 
gery for the reason that it has ho legal tendency to effect 
a fraud. But in the present case the charge if that the 
seal of tne corporation was forged. It is possible to 
counterfeit or forge a seal, It cannot therefore be said 


that this is a case in which it was necessary tO aver ex~ 


trinsic circumstances to show the prenicious character of | 
tne act charged to have been a forgery. Inasmuch as the 

seal of a corporation may be forged, the forgery may be 

with intent to injure the corporation‘, Whether, in the 
present case, that intent existed will be a question of ‘ 
proof on tne trial of the case, "The means of effecting 

the criminal intent or the circumstances evincive of the 
deSign with which the act was done are considered to be ) 
matters of evidence to go to the jury to demonstrate the 
intent, and mot necessary to be incorporated in an in+ | 


dictment." United States v. Simmons, 96 U.S, 364, | | 
The conclusion réached is that the demurrer must 


be overruled and the defendant required to plead to the 


i 
indictment, : 
i 
W. M. Lanning, 
Judge, 
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om The statutes under waoich this indictrent is drawn 
pal are section 5591 2.&. and Act of July 7, 1&98. sane Lirat 
tee so far as.is material in this connection 
a, provides, tiat if any offence be comuittea in wa place within 
a a State and under the Federal juvisdicticon "which offence is 
ay not wrovibited, or tie punis:iment thereof is not specially 
1g provided for, by amy law of the United States", such offence 
a and its punishment shall be governed by the laws of the State 
“ia in which the place i g situated. the provasion of the 
et latier section is not. substantially different, tue part quoted 
pT a A: 
re: above being; replaced by the fol.owing Wiuiich occurs in gub- 
i stantially the same connection: 


rae 4 " The punisiuwent for which offence is not pro- 


a vided for by any itaw of the United States" 
ei, 

Bek 

ae 


fie question presented secms to be clearly a 


af 
r = 
eet ae. , 


Re a question of whether or not the indictment should, as it is 
usvally put, "nesative an exception" in the atatute creating 
the offence? A familiar rule on this matter, as it is fre- 


quently put in law books and encyclopaedias, is that if sock 
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exception occurs in the enacting clause of the statute, then 
tan the indictment is demurrable if the excention be not néaatived, 
| while if it occur in any other connection it is not naseswary 
to negative the exception in the indictment, but if the case 

. _ come Within the exception, this must be shown as a defence. 


Sea, for example, U. S. vs. Moore, 11 Fed. 248. Moore was 
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r : 4 indicted upon a statute making it! criminal to accept or 
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a i AH negotiate a priissory note or similar paper witnout having a 
Bt revenue stamp thereon. In a subsequent statute an exception 
A] 
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Was made in the case of a receint given for the satisfact ion 
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of a wortgage or judgment or decree of court, in which case no } 
Stanp wus required. Moore demurred to the indictment on the 
ground that it did nut negative this exception, but the court 


in overruling the demurrer on tis point, said: 


"The rule of law in cases cf this kind is very clear, 
that when the exception is contained in the same cliause of 
the act w::ich creates the offence’. the indictment must show 


that the act or person is not within the exception. Arch. 





- Crim. Pl. {2 iiv., and cases. there cited. But it is equally 

be well settled that if the exception or proviso be in a subse- 
ee quent clause or ciubsequent statute, it need not be stated in 
4 ine indictment atu, but is a mattar of defence. King, Vai« 
2 Hale, 1 i.R. 320 Arch. Uni Supra 46. Vow in this case 

ee the exception is not found in the clause of the statute 

— 

at crenting the offence, nor in tiat statute, but is found in a 
‘a later gtatute. The excopilion, therefore, necd not have been 
Fk Set oub an tae lndictment and iiis objection cannot prevath.* 

Sy ; 

Mi But vhis rule of thumb method of disposing of the 

Bat 4 

e & question whether or not an exception must be necatived in an 
ae ; dndictnient, wud which, it must be admitted, if it consiitute 
F?, - @ proper vest, would uecessarily result in the throwing out 
sae t of she Andem indictment on this denubter, has been replaced 
a | by @ more logical rule in the carefully considered case of 


Bie? § U. S. vs. Cook, 84 U. 8S. 168; 21 L.Fd. 538. 

| This case has been referred t@ in every succecding 
case in which the point was raised, and must be considered +o 
be the controlling case on this point. A large number of 


State cases and of English cases are considered and carefully 
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reviewedin this decision, and it should be read from one end to 
the other in order to be fully appreciated. 
The statute on which the indictment in the Cook 

case was based, declared the eibexetenent of public moneys by | 
an employee of the 'nited States to be punishable by the 
United States Courts, and in tae subsequent clause provided 

; that no person should be prosecuted for such an offence unless 
the indictment was found within two years from the time in 
which the offence was committed. This case evidently 
could have been disposed of by the old rule of thumb method, 
Bince the exception was contained in a subsequent clause, 
but Justice Clifford went into the subject very curefully 
and exhaustively, and the conclusion to which he came appears 
to be very clearly indicated hv the following extraot, which 


is itself, as it appears in the opinion, taken from other 





sources, but wuiéh has been frequefitly cited, as, for example, in 
Be, iA _ U. S. vs. Stone, 135 Fed. 392, Laning, J. as indicating what 


pre tied was decided: 


Bee "Where a statute defining an offence contains an 


* 

re : : : 

aia exception, in the enacting clause of the statute, which 
3 ae is so incorporated with the language defining the offence 
Bars! that the incre ients of the offence cannot doo be 


accurately and clearly described if the exception is 





j i 
a e omitted, the rules of good pleading require that an 

BS indictment found vpon the statute must allege enough 

eae : | 

as : to show that the accused 1s not within the exception 

3 4 

yt but if the languace of the section defining the offenoe is 

~ so entirely separable from the excaption that the in- 

z 

p> credicnts mmmmitiutestiucsme?fanes constituting the of- 

‘s fence may be accurately and clearly defined, without any 

, referenea to the exception, the pleag@er may safely omit 
any such roference, as the matter contained in the ex- 
ception is a matter of defence and must be shown by the 
- 
r i a 5 . 
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accused. Steel vs. Smith , 1 Barn. & Ald 99; Arch. Crim. 
Pleadings, 15th edition, 54. 


Attent ion is atain called to the numerous citaticns 
and extracts contained in this opinion, and before going any 
further with this memorandum, the entire opinion should be 
carefully read, as it is believed to be the controlling 
authority. 

There can be, of course, no light thrown by this 
case directly upon the subject here in controversg, because, 
as stated, the exception was contained in a subsequent clause. 
Ss is also pointed out in the Cook opinion, however, the 
mere fact that the exception was .thefe contained in a subse- 
quent clause was not coytrolling. ‘The thing which the 
court considered controlling was "whether the offence cannot 
be accurately and clearly described if the exception is omit- 
ted".from the i»rdictment. 


The case of U. S. vs. Stone,above referred to,needs 
no furtier reference, because this was also a case in which 


the exce ption was contained in a subsequent chase and also 


% in a later enacted statute. 

oe There are three cases among the Bederal decisions 

@ j in each of wich there wae a single statute whereon the 

‘a 4 indictments were drawn. This statute provided in effect 

a “¢ that the imporfation, manufacture and sale of intoxicating 
a liquors in the territory of Alaska, except for medicinal, 
ee E 3 Chemical or scientific purposes} is hereby prowibited under 

: a4 certain specified penalties. These cases Bey 

aes U. S. vs. Nelson, 29 Fed.202 (District Court of 

| Alaska) Neinanxesxxiix Sixx 

Nelson vs. U. S.,F30 Fed. 112 (Appeal to the Circuit 

: Coart from the decision of the District Coubt in the same 

: case) 

. 

a te Pee 4. 
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Shelp vs. U. S. 81 Fed. 694 ( Circuit Cort of 
Appeals for the 9th Circuit) 


in each of these cases 
It wags held, that an indictment founded upon this 


section necd not state that the liquors imported and sold 
were for medicinal, mechanical or scientific purposes. In 
the second of these cases it waa stated: 

“There are cases which decide that an exception like 


this should be nesatived in the indictment, But in my 
judgment they are more distinguished for verbal dialectics 
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than good sense, and are better calculated to puzzle and 
pervert than to promote the administration of justice. As 


a rule, an exception ina statute, by which certain par-. 


\ 2 oie ee E 
ee ee Ba 


ticulars are Withdrawn from xe or excepted out of the opera - 


tion of the enacting clause therecf, defining a crime con= 





oe oa a 


cerning a class or species, constitutes no part of the definig9 


Be? Poke tion of such crime, whether placed close to or remote from 
Be such enacting clase. And, whenever a person accused of the 
rs. " commis;ion of such a crime claims to be within such exception, 
Be - ; | it is more lorical and convenient that he should aver and 


Bee prove the fact than that the prosecutor should anticipate 


ge 4 such defence and deny it. 


P 
ae | The act constituting the offence in this case is 
the sale of intoxicating liquors in Alaska. This can be 


(Mia in stated distinctly without. reference to the of-_ 





ception. No mere act of selling is exceyted from the 
general prohibition of the act, but only a selling for a 
particular purrose. Now this is a matter peculiarly within 
the knowledge of the accused and one which he may, if there 
ig any disrute ahout it, be justly required to show as a 
defence. And this is in harmony with the reason of the 
Rule that an exception which is a part of the enacting clause 
must be negatived in the indictment, but otherwise not, as 


found in Whart Crim. Pl, Paragraph 241. In speaking 


ie 
: fe | : RK A 
{eee | ee ey at oy = ja. ee . . “mae . ~ . ¥ — ‘ > —— a — z - , 
aati ay Fs frat sy Meat ee, te Sane am Lah) Sear a oe : ; 7 ieee) Wille tbe Ss pee ee - ey ie 1 eget: ek ed 
a = pit ee ee ae cr] 5 Ee ae Yo as fads se es % 1 i ile ee EE fey a a eee 4 eee ee a | ‘Ee i tae ae ke ee i ee ie oe 3 
P ae 1 ie bet at + Se F ts - * eo ee Wh. unt elle Pr. WAP i he ose Al ee ee oe ee ee . A ay St oe ha So eat, 
Laer ph Roe i) eee Le [age ee aaa ee eomeog: ANT AER Ce Sia MEP ALA PS cin ke core Sry At Ue ek Pa Wal ie BE, Tv ea ae nh 1. : 
a Ae ra nie! ie i ég ie A ae of Y il Mii * hy + nl v tgs OF eg eee a rg il I: 4 4 : ‘ ’ i ite | vol ag er, 3 . ats i —e Je 2 ‘i ie er im sas Hh gee y # 
F 1 aT aa See hi “ if: a ee am: ‘tke oa a es ee eos be eae i het & 1 PL F) ie re "i ie Le 4 ks | “h Teese ee ee | : ga: a {ae ‘s ” Pf * pert “al ae } Pa \ 1 aal 
- A pe eda, Le gd” Ge RN OP UP Beet Oh ee RACY Re eee a Sa ee SN ee oa mt aS Ol ca, Nai ik Ca 
ae y= eh ae ey Bt A re : ee elec ae a hoa ht 1 B= fe oem Cee iy a ee Ma ¥ 2 he 3 OF Rep = ‘a 5 ul a ith re 
4, Mh so shed Se a eee Boe ees Ae = Fd my Pe a: ae ie art Ae . sd ee “is fake ae iy Paes Wee | tie cota de Ue ee Ae aha baa al Sire w Cs 
\ as ‘ch , | , Ps ih A. A haw ae FE Af i -* hy ! fe Is ‘ a Pt : g a Ti i ey Pee ‘ i ri 74 i ” hates i 1" 4 A ‘ia Fi a ve Le 4 Ly a iL ee | z et 
| cry i _ oie oe : nat ee dt ee ae a | : ad : Te ! Wee OPEL eee peel aes eu 2 "ee . D. ot : 
tha Er y i Tb) VO eae oe et eee a ee ee | Lee tae Pe ok a ee els) ia ei eee Ae ee.) ee cae aR, Raymond R. Wile 
y be c ) f t q rt - ‘ jn il I . ' & © 1 1 “Oe : a | ie Ans) 





x eae le a Wisk: Brae Fi bles Be ce Ge aE Pak Bh sap Ci Teh AE a ae ee at Sere Research Library 
a a iy < oot ay a Hh Wat” i i ¥ P , pain S ae ' il a i earn 


a. pei 4 ee ee a ee a ee, eS ee ee ee ee eee Oe 








we Ra 
tT Mies ts 
eG 7 ee “4 
ian re 

! 7 1 
or See ee 

= + _ 

a ee a 

ts as 

a aie 

fe 3 8 ov 
By ua 

| * 

1) a 

> 1 
*) ae 

hese 

jal: 

a 
s, 


i 
a 
a i 
A 
i a 
it 
HI 
Pi 
in 
a 
ae a | 
el 
gi the 
fgg a 
“ey i 
ae + : 
i — = ty ® @ 
7 ee et . "| 
er ey Ta i 
i acy i" all - 
wh it | 
a on | 
sat 4g» A 
ee se 
_: p 1d i” 
| ao a 
| Fs 7 | oe i 
"hy, Saft _z | 
Patt +: E 
P i 
f L | © 1 
‘ Psy j 
i. 5 
Boat! 
ees 
_ 5 
rt. eal 
rl 
ui e's 
ad 
me 
‘Bae 
~, ia? ‘2 
rh 
if 
= ae i) 
= ' i 
‘a moks Z 
ar +z 
Va 
a pie! 
f af, 
r Ba 
Fig hk 
~~) i 
es i 
J 
eh, 
ue 
Tae 
ioe 
a 
ha 
> es 
F. J 
we 
Ph . rr 
a a 
“ i 
r., z 
| a 7 
slo, 
* 
ey 
il 
a 
£ 
geo pe tpet Caer! 
a3 : * ce gos: 
: ish ieee 
yO a eee ee 
era ee Ah ee 
ee ae wee eee 
rT 4 , ara ek 
Se ee 
Tae i a 
fie 





4 py ; he tee 


pe ia my veh i 
Sole Tap 


pesos 2 eT 
ae a a ee ee 


iy :f t ‘. 
, ow ft 


ke 


a oe eee eee ee 


of t he save that, "althourh sometimes called"crude" 
or"art: ficial", yet in point of fact it serves to 
symbolize a germinal point of discrimination, which is 
this: Does the statute create a gensral offence, or one 
limited to particular persons or conditions? In the 
first case the exception need not be negatived, anc 
in the latter it must be. For instance, a statute 
prohibits, first, all sales of alcohol, and then excepts 
from the ovehinitivs sales for medicinal purposes. Here 
the evident nurpose of the statute is to prohibit tne 
sale of alcohol generally, and the permitted exception 
need not be negatived in an item charging the violation 
thereof. On the contrary, where a statute prohibits the 
sale of intoxicating liquor without a license, or by 
anyone except a person duly licensed therefor, it is 
manifest that the statute was not passed for the purpose 
of preventing the sale of jiquor generally, but only under 
particular conditicns or circumstances, namely, without 

& license. And therefore and indictment charging a 
person with a violation of the statute :ust allege that 


the sale was made without a license. " 


In the Shelp case which was on the same statute, 
the Gourt states: 

"The exception stated in the statute does not either 
define or qualify the offence created by the statute. The 
offence designated in the statute is the sale of intoxi- 
cating liquors in Alaska. This can be proprrly stated 
without any reference to the exception. There is nothing 
in the exception that enters into the offence condemned 
by the statute. The mxception is purely a mutter of 
defence, which, if relied ugon, covld readily have been 
preven by the defence. A careful examination of the 
authorities will show that it is only necessary in an 


indictment for a statutory offence to megative an exception 
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to the statute when that exception is such as to render 
the negative ot it an essential part of the definition 

or description of the offence charged. It is the 

nature of the exception and not its locality, which de- 
termines whether it should be stated in the indictment or 


not".( authorities cited) 


In view of the authorities reviewed above, the 


question to be determined is - Can the offence with 


which Andem is charged be clearly and unmistakably de- 
scribed withovt negativing the exception of the statute? 
Tt is immaterial that ihe exception is placed where it is 
instead of being omitted at this place wid put in at the 
end, so that the statute would provide in effect that any 
person who cormits'in & place under the jurisdiction of 
the United States and within a State, what ig an offence 
under the Aws of that State, the crime and its punishment 
shall be governed by the laws of the said State, except 
it be that somewhere else in the United States statutes 
there is a specific provision coverin 
aud in this case tie offence shall be controlled by 

said United States statute ani not by thet the the State. 


The question to *e deterined is that if Andem were 





such offence 





charged in this indictment, as, so far as we know, he hag 
been, with cormitting in a plece under the jurisdiction 

of the United States wid within a State, an act which by 
the laws of that State is a forgery and punishable as such, 
would such staterent clearly end unmistakably charge him 
with having cormitted the orfence covered by this statute? 

It seems perfectly clear that the puppospe of this 

atatute is to meke the definition and the punishment of 

&® crime uniform throughout the State, and in tracts owned 
by the Federal governmeit within that State, so that if a 
person were to conmit a criminal act of any kind, he wovld 
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pe committing the same kind of criminal act and subject 
to the save punishment vunetner he happened at the time of 
iis corviission, to be within cr withsut the property omned 
by the Vederal government, the only difference being that 
his trial would be had in the one case in the Federal 
Courts and in the otner case in the State Courts, and it 
is also clear that the provision with respect to cases 
covered byecifically by other statutes of the United 
intended 


States, is a true exception to the general result to be 


secured by the giatute. 


To paraphrase the language quoted above from the 
Nelson case ~ the act constituting the offence in this 
case is the commission in a Federal jurisdiction within 
a State, of what would be a crime if ocmmitted elsewhere 
in the State. This can be properly and eleariy stated 
without any reference to the exception, by which excep- 
tion acts covered specifically by another statute of the 
United States, »ne excepted from the operation of this 
rule. | | 

The above is clearly the light in which we will 
have to look at this mitter, but it, will not do to over= 


lcok the fact that the statute might be viewed, and 


apparently with much reason, as getting up that a person 


committing a crime within the Federal jurisdiction ina 


‘State, shall be generally subject to the provision of the 


Federal Statutes governing its definition md punish. 
rent, and that the exception is of the oage in whioh 

no stch provision is made by the a Statutes, and 

in that case the State statutes will control. But in 
view of the fact that the apparent purpose of the legisla- 
‘tion was to make a uniform rule to govarn the commission 
‘of acts anywhere within the State, including a Federal 
tract, it would appear that the position which we will 
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hava to take as the more reasonable md’ logical.” 
In the case of U. S. vs. Tucker, 122,Fed. 518, in a 
Kentucky District Court, the indictment charged merely 


that the defendant had unlawfully Killed or attempted to 


i 
1 
be 


kill a man on property situated similarly to the property 
now under consideration, and there was, as appears from 
the opinion, no statement in the indictment-that murder 
or attempted murder was not covered by any law of the 
United States. A general denutter was interpoped, and 
yet there is nothing in the opinion upon the question 
whether this averment should have becn contained in the 


indictment. The demurrer was overruled. 


What has besn said up to this time has been based on 
the assunption that the two Federal statutes under con- 
sideration, nasely Section 5391 and the Act of July 1898, 
may properly be considered to be statutes "defining an 
offence", for it is to statutes of this sort that the 
rule which we have been considering is directed, and 
which rule is essentiall, that an indictment based upon 
a statute defining an offence and containing an excep- 
tion, the negative of wrich is es: ential to the clear 
definiticn of the offence, mst within its four corners 
cortenin a sptatenent specifically negativing such excep- 
tion. But while, as we have seen, if these statutes are 
considered to be statutes of this sort, nevertheless the 
excention is not one whose negative is essential to the 
definition of the offence, and that exception need not 
therefore necessarily be negatived in the indictment, Sms 
it will be necessary to carefully consider whether thege 
are statutes which do defiue an offence, and to which 
this rule can be applied. It does not seem to me that 


they are statutes which define an offenoe and for this 
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Suppose,for exanple, that the statutes of New 
Jersey provide that anyone selling liquor wihhout a 
license will by ao doing ccnmit a crime, and that the 
punishment therefor will be a fine of one thousand dole 
lars, the exception here in the State law, it is agreed 
by all autnorities, is one which must be negat ived in a j 
properly drawn indictment, for it is not the intention 
of the &tetute te prohibit generally the sale of liquors 


but only their sale by persons without a license. Now 





Be ig Buypoge someone ghovld engage in the pale of liquor without 

Wile & license in the Court House at Trenton, and suppose 

Sis further that there is no specific Federal statute covering 

"Oia such otfence. Since ihe statutes which we sare considering 
By 


Maer inthe Substantially adopt the provisions of the State statute, 
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ea 
Bess. so fur as defin.ig or punishing the offence is concerned, 
es / ‘i ij 

ah, ae ae L ; : — : + oe ; 
“ae the gist ot the provision of trese statutes, so far as 


', Fi j ; ‘ 
Re 4 applied to this sgupposititicus case, would be that any 
Fe -_ 
je person selling liquor without a license within the Federal 


» Fei trect at Trenton, shall )e punished therefor by a fine 
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of ona theugaid dollars, unless there be some other 


Pra 


y “ " . : eee Be . 
A. A federal lezislation applying to this offence. 
en é iow if the theory is ccrrect, that the indictment 


must nevctive the pusnsihility of my other Federal 

ae ; lesislation covering this veint, an indictnent properly 
Be fe drawn under such a statute wovld have to necative an 
Se exception upon an expeption. It would have to set out 


Rog Sat tnat the party sold the Liquor in the place specified 


| a 
Kae s. 
Bs, rs und (1) that he bad no license permitting him to sell 


ae liguor there, and (2) that this wes the pamkx only pro- 

7 vision in the Pederal statutes governing the offence 

Charyed. If tis theory were carried to its logical con- 

~ ! cirsion, i+ wovid necessitate charging in every Federal 

* indictment that the statute under which each indictment wa: 
drewn was the only statute which could be applied to the 
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Criminal act which defondaht had committed, and of course, 
such a@ wtutewent would, in the majority of causes, be in- 
correct, vecause tlere never was an offence but what a plue 
rality uud some tines a very large mimber of statutes would 
apply to it, either directly or indérectly. 

it appears clear to me therefore, while I know of 
no autsoarities affording this attitude except as it may be 
monsidered that the Tucker caie above referred to is in one 
sense an authority, Af the point here under consideration is 
al ail tenable, hight well have been raised in that case,but 
it wes passed over without eny conpideration whatever, that 
the apparent exception in out two statutes ip not an excep- 
tion which has anything at all to do with the definition of 
the oifence, but relate simply to procedure, the offence itself 


being defined by the State statute edopted bodily jiin the 


Federal staiute, andany exceptions which necda be negatived 
existing, if at all, in the Stute statute so adopted. 

As is remurked in the ‘ucker case the Court has a 
Suxindiatian judicial kuowledge of all the statutes of the 
United States and of the State of ilew Jersey, and it would be 
at best but a conclusion of 1 to say that the oft'ence 
of forgery is not covered by any other United States statute, 


and it i8, of ooyrse, a well-known principle that conclusions 


or law nead not be pleaded . 


ll. 
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II. 


ARE THE STATUTE 5591 R. S. AWD ACT OF JULY 
1898 UNCONSTITUTI ONAL? 


This question seems relatively unimportant because 
its answer is clearly in the negative. Section 5391 speaks 
of lands ceded to the United States by a State, and the Act 
of 1898 of lands, jurisdiftion of which has been ceded by a 
State to the United States, md the indictment sets out 
that the offence was committed on lands ceded to the United 


States by the State of New Jersey. 


(1) As has before been stated, a Federal Court 
sitting in this district has judicial knowledge of the stat- 
utes of the United States and of the State of New Jersey. 

The indictment asserts that the acts complained of 
were committed in the office of the Clerk of the United States 
Court at Trenton. This statement in itself is believed to 
be sufficient, for as a matter of fact, as is clea ly shown 
by the statutes, of which the Court has judicial knowledge, 
this territory was purchased by the United States with the 
consent of the State and thus fulfills the constitutional 
requirement. Nothing is needed to establish this but the 
identity of the place which is set out in the indictment, and 
what is contained in the statutes of which the Court has 
judicial knowledge. It would seem perfectly clear that the 
indictment need do nothing but specify the place of the com- 
mission of the crime and the judicial knowledge of the Court 


would "do the rest". 


=” {3} What the United States has gotten from the 
State was granted to it by the latter. Part of this wad 
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granted by tne United States Constitution 


and its acceptance by the State, and part by subsequent 

enactment of the separate States. As the indictment sets 
out, the acquisition of the territory in question by the 
United States was of the latter class. The United States : 
having acquired this territory in this way, as it might 
properly do, has inherent power to legislate with respect to 
such territory, and this power is not based on the consti- 
tution at all, but is in addition thereto, and hot in conflict 
therewith. 

Ample authorities to support these two propositions 


are cited in the Tucker case, 142 Fed. 518. 


§3) In the same Tucker case the Judge said that in 
his opinion the ceding of the lands constituted, broadly 


speaking, a purchase thereof by the United States. 


(4) While it is alleged in the indictment that the 
land in question was ceded to the United States by the 
State, such ceding does not necessarily include the cession 
of the jurisdiction over the territory. But this follows 
clearly from the additional averment that the act was come 
mitted in the Office of the Clerk of the United States Court, 
for the United States having buildings on said ceded terri- 
tory, needful for the transaction of its business, has ac-~ 
quired authority to control whatever may be done in those 
buildings. Fort Leavenworth Railway Company vs. Lowe , 
114 U. S. 525 page 529 and 29 IL. Ed. 264. 


On page 539, 114 U.S.,page 1002, 5 Sup. Ct.,and 
29 Le. Wd, 264, the court furtber said: 


"Where, therefore lands are acquired in any other way 
by the United States within the limits of a State than by 
purchase with her consent, they will hold the lands subject to 
this qillification; that if upon them forts, arsenals, or 
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other public buildings sre erected for the uses of the general 
government, such buildings, with th eir pipur tenances, as ine 


strumientalities for the execution of its powers, will be free 





| from any such interference and jurisdiction of the state as 

z would destroy or impair their effective use for the purposes j 
a designed. Such is the law with reference to all instrumen- 

oe talities created by the general government. Their exemption 

Be: from state control is essential to the independence and sovere 

i: eign authority of the United States within the shkere of 

eS their delegated powers. But, when not used as such instru- 

P mentalities, the legislative power of the state over the 

By places acquired will be as fvll and complete as over any other 

“ places within her limits." 


eases 


U. S. vs. Battle, 154 Fed, 540 Circuit Court, Georgia, 
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Speer, Judge, June 6, 1907. 
The indictment was for murder, which is covered by a 


rae specific statute of the United States, Section 5559 K.5S., 





committed on a ploy of ground in the City of Macon, Ga., which 
had been conveyed to the United Staves for the erection of a 


postofiice and court building, and over which the state had 
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surrendened jurisdiction, reserving the right to serve proe 


cesees there. The de endant demurred to the indictment, 


- EE 
, “RY 
be ed Kale 2 
eS Aer 


his principal contention being that the state had not the 


Pia 


right to cede this territory to the United States, but Judge 


“ogee 


Speer held otherwise, citing Benson's case, 146 U. S. 325; 


36 L. Ed. 991, and remarking: 
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"Has not the state a right to do that? Its legis- : 
lature seems to think 30; the government seems to think so. 
The Supreme Court of the United States has held that it had 
that right and the right is now for the first time challenged. 


Tt scems to me that argument upon that particular subjeoct is 
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fully answered by the District Attorney. It is charged tizat 
the crime was maliciously done, uniawfully and feloniously, 


and that is sufficient. It is not necessary to plead the 


ES 


act of the General Assembly, because that is the general law 


which it is oresumed tnat not orly the Court but the defendant 
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lead the title of the 
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Nor is it necessar 





knew. 





ment in the indictment. If the title is not shown in evidence 


it may be possible that the government cece will fall. On | 





the whole I have no doubt of the duty. gf the Court to over- 
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